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Al v. MRI International, Inc. et al Doc

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

*k*

SHIGE TAKIGUCHI, €t. al., Individually and on

Behalf of All Others Similarly Situated, Case No. 213¢v-1183-HDM-VCF
Plaintiffs, ORDER
VS,
MOTION FOR ORDER COMPELLING DISCOVERY
MRI INTERNATIONAL, INC.; EDWIN J. AND INTERPRETER COSTS AND FOR SANCTIONS
FUJNAGA ; JUNZO SUZUKI: PAUL (Doc. #332)

MUSASHI SUZUKI; et. al.,

Defendants.

This matterinvalves Plaintiffs’ civil adion against Junzo Suzuki, Paul Musashi Suzuki, (the
“Suzukis”) and aher defendants. Before the court is the Suzukis’ Motion For Order Compelling
Depaosition and Interpreter Costsand for Sanctions (Doc. #3229, the Plaintiffs' resporse (Doc. #330,
and Suzukis’ reply (Doc. #339. A heaingwas held onJanuary 20, 2016.For the reasons state below,
the Suzukis’ motion for order compelli ng depaosition and interpreter costsand sanctions is denied.

. BACKGROUND

The instant motion arnises from the parties’ dispute regarding Plaintiffs November 2015
depositions. The Suzukis’ naticed the depositions of twenty five Plaintiffs on October 30, 2015.(Doc.
#330at 3). The depositions wereto take placethroughou November 2015in Los Angeles, California.
Id. All twenty five naticed Plaintiffslivein Japan. Id. Plaintiff Kaoruko Koizumi’'s deposition was
scheduled for November 19, 2015.1d. Plaintiff Koizumi fail ed to appearat her November 19
deposition. (Doc. #332at 5). At the time the Suzukis’ brought the instant motion, dher Plaintiffs also

fail ed to appearat their November 2015 apositions. Id. at 2. The Suzukis' now move to dsmiss
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Plaintiff Koizumi for her fail ure to appearat two ndiced depositions.! In the altemative, the Suzukis
move for an order compelli ng Plaintiff Koizumi to attend her deposition. The Suzukis' aso request that
the Plaintiffs bearthe cost of interpreters for all the Plaintiffs' depasitions.

The parties arenegatiating a stipulation that will amend Plaintiffs complaint as follows: (1)
Plaintiffswill name atota of nine individuals as classrepresentatives and (2) the remaining sixteen
Plaintiffs currently named in Plaintiffs’ complaint will beame members of the patential classof
unnamed plaintiffs. The patential stipulationwill aid the resolution d the instant dispute because (1) six
of the nine classrepresentativesin Plaintiffs’ proposed amended complaint have aready been deposed
and (2) the remaining threeclassrepresentative will be deposed bythe close of discovery.

[1.LEGAL STANDARD

“A party who wants to depose a person by aa questions must give reasonable written ndiceto
ever other party.” FeD. R. Civ. P. 3Qb)(1). “Obviously nofixed rule [regarding what constitutes
reasonable written naice] can belaid dovn becaise much will depend onthe other circumsiances of the
patticular case.” 8A CHARLESALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE:
FEDERAL RULESOF CivIL PROCEDURE § 2111(3d ed. 2010.

“T he court wherethe adionis pending may, onmotion, ader sanctionsif: (i) a party ... fails,
after being served with proper natice, to appearfor that person’s deposition.” FeD. R. Civ. P.
37(d)(D)(A)(1). “In determining an appropriate sanction for fail ure to comply with a discovery order or
attend a scheduled deposition, the court examines five factors: (1) the puldic’sinterestin the expeditious

resolution d liti gation; (2) the court’ s nead to manage its docket; (3) the risk of prejudiceto non

L Plaintiff Koizumi did na attend a prior depositionin July 2015. (Doc. #322at 3); (Doc #330at 4). The parties dispute
whether Plaintiff Koizumi fail ed to attend her deposition a that the Suzukis cancded Plaintiff Koizumi’s July 2015
depasition before she could be deposed.
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offending party; (4) the puldic pdicy favoring dsposition d cases onthe merits; and (5) avail ability of
lessdrastic sanctions.” Pacquiao v. Mayweather, No. 209-cv-2448 LRH-RJJ 2011WL 4959053t *1
(D. Nev. Oct. 18, 201} (citing Leion v. IDX Sys. Corp., 464F.3d 951, 95§9th Cir. 2009).

“Sanctions may include any o the orderslisted in Rule 37(b)(2)(A)(i)-(vi). Instead of or in
addition to these sanctions, the court must require the party faili ngto ad, the attorney advising the party
failingto ad, or bath to pay the reasonable expenses, including attorney’ s fees, caused bythe fail ure,
unlessthe fail ure was substantial y justified or other circumstances make an awad of expense unjust”
FeD. R. Civ. P. 37(d)(3).

If a party fails to attend a properly naticed deposition, acourt may order the party dismissed
from theadion. FeDp. R. Civ. P. 37(b)(2)(A)(v). Federd Rule of Civil Procedure 37(b)(2) also allows
the court to impose other sanctions including: (1) prohibiti ng the sanctioned party from suppating a
oppasing designated claims or defense, (2) striking the pleadings, and (3) entering a default judgment
againstthe sanctioned party. FED. R. Civ. P. 37(b)(2)(A)(ii), (iii), (vi).

“If the naticing party refuses to reschedule a properly naticed depasition, it is incumbent onthe
party whaose depositionis naticed to move for a protedive order.” Anoruo v. Shinseki, No. 212-cv-
1190 JCM-GWF, 2013WL 4546795 & 2 (D. Nev. August 27, 2013. “A bsent a protedive order or an
order staying the depasition, the party to be deposed is required to appearfor a propery naticed
deposition.” Id. “The naticed party does nat have the option d sitting bad, faili ngto appear, requiring
the naticing party to take adion, and then crying foul to the court.” 1d.

[11. DISCUSSION

The parties present two questions: (1) whether Plaintiff Koizumi shoud be sanctioned for fail ure

to attend her November 2015 apasition and (2) whether Plaintiffs must bearthe costsof Japanese-

language interpreters for their depositions.
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1. Plaintiff Koizumi is Not Dismissed From the Action

The Suzukis contend that Plaintiff Koizumi shoud be dismissed becaise she fail ed to attend her
July 2015and November 2015 apositions. The Plaintiffs argue that Plaintiff Koizumi did na fail to
attend her July 2015 abpaosition; the Suzukis cancded the dispaosition kefore Plaintiff Koizumi could be
deposed. The Plaintiffs also argue that dismissl of Plaintiff Koizumi is nat an appropriate sanction
because the Suzukis canna show that Plaintiff Koizumi was at fault nor can the Suzukis show they were
prejudiced bytheir inability to depose Plaintiff Koizumi. The court will nat dismissPlaintiff Koizumi
from the adion na will the court impose monetary sanctions on rer.

Dismissl of Plaintiff Koizumi is inappropriate for the foll owing reasons: (1) therewas no gior
order compelli ng Plaintiff Koizumi’s attendance at a deposition and (2) the Suzukis fail ed to show how
they would be prgjudiced if Plaintiff Koizumi’s depositionis nat taken, o is taken at alater date. The
Suzukis will have ample timeto depose Plaintiff Koizumi as the court has nat ruled onPlaintiffs
motionto cettify class(Doc. #255 and dscovery is scheduled to be completed onJune 1, 2016. (Doc.
#270).

Plaintiffs argue that “[f] ilingamotionfor protedive order [after recaving the Suzukis’
deposition ndices] would have ... placed awasteful and unrecessary burden onthe court.” (Doc. #330
a 4). Plaintiffs argument misunderstands the procedure for challenging an improperdy naiced
depaosition. Plaintiffs shoud have moved for a protedive order oncethe Plaintiffs believed the Suzukis’
deposition ndices wereurnreasonable. Under narmal circumstances, a plaintiff canna fail to seek a
protedive order, fail to attend her deposition, and nav avoid sanctions by arguing her deposition ndice

was urnreasonable. Anoruo, 2013WL 4546795 & 2. Inlight of the parties ongang regatiations
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regarding a possble reduction in the number of named classrepresentatives? and the disputes regarding
discovery scheduling, monetary sanctions against Plaintiff Koizumi for fail ure to attend her naticed
deposition areinappropriate.

2. The Suzukis Must Pay the Costs for Japanese-L anquage | nter preters

The Suzukis contend that the Plaintiff s must bearthe cost of Japanesedanguege interpreters
because the Plaintiffs chose to fil e their adion in the United States knowing substantia translations costs
would beincurred. The court disagrees and aders that the Suzukis pay for any interpreters needed for
the depositions they naticed.

“A party who anticipates needing the sewvices of an interpreter shall make arrangements
therefre, at that party’s expense, and fil e awritten ndice na later than fourteen (14) days prior to the
procealingin which theinterpreter’'s serviceswill beused.” LR 43-1. The court has previously ordered
that the party naticing a depaosition will pay for any interpreters neaded for the depositions they naticed.
(Doc. #327). The court finds noreasonto deviate from its prior order.

ACCORDINGLY, and for goodcause shown,

IT ISORDERED that the Suzukis’ Motion For Order Compelli ng Depasition and Interpreter Costs
and for Sanctions (Doc. #322 is DENIED.

IT ISFURTHER ORDERED that the Suzukis will pay for any interpreters needed at the Plaintiffs
depositions which the Suzukis have already ndiced. Inthe future, the party naticing a depositionwill pay
for any interpreters needed for any deposition the party natices.

IT ISFURTHER ORDERED that the following Plaintiffs be deposed in Los Angeles, California

before May 6, 2016

2 At the January 20, 2016 kaing, Plaintiffs coursel informed the court that, if Plaintiffs and Defendants stipulate to and the
court pemits Plaintiffs' amended complaint, Plaintiff Koizumi would nolonger be a named classrepresentative.
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1. Shige Takiguchi
2. Tatsuro Sakai
3.Hidenao Takama

IT ISSO ORDERED.

DATED this 20th day of January, 2016.

i - 4
l T

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE




