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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

KOR MEDIA GROUP, LLC, ))
Plaintiff(s), ) Case No. 2:13-cv-01217-JAD-NJK
VS. ORDER DENYING MOTION TO
STAY DISCOVERY
TIMOTHY GREEN, et al., )

Defendant(s).

) ) (Docket No. 30)
)

Pending before the Court is Defendants’ motion to stay discovery pending resolution of t
motion to dismiss or to transfeiSeeDocket 30;see alsdocket No. 21 (“motion to dismiss or to
transfer”). Plaintiff filed a response in opposition and Defendants filed a reply. Docket Nos. 32
The Court finds the matter properly resolved without oral argun®eélocal Rule 78-2. For the
reasons discussed below, the Court hefB)I ES the motion to stay discovery.

. OVERVIEW

This is an action for breach of contract, breatthe implied covenant of good faith and fair

dealing, conversion, fraudulent inducement, unjust enrichment, and fraudulent misrepresesgatiory.

Compl. 1 1. Some of the same parties are involved in an action pending in the Southern Distr|
Florida,EyePartner, Inc. v. Kor Media Group LL.€:13-cv-10072 (S.D. Fl&pr. 9, 2013). On August

15, 2013, Defendants filed a motion to dismiss the instant case pursuant to Rules 8 and' h3(wgEb),

1

References to “Rules” refer to the Federal Rules of Civil Procedure.
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as a motion to transfer the case to Florida pursuant to 28 U.S.C. § 148déBocket No. 21. A

\14
(7]

response and reply have since been figgeDocket Nos. 23, 27. On September 30, 2013, the parti
submitted a discovery plan, which the Court grant8deDocket Nos. 28, 29. Shortly thereafter,
Defendants filed the pending motion to stay sy given the pending motion to dismiss or to
transfer.
. ANALYSIS

Courts have broad discretionary power to control discov@eg, e.glittle v. City of Seattle
863 F.2d 681, 685 (9th Cir.1988). “The Federal Rofé&Sivil Procedure do not provide for automatic
or blanket stays of discovery whepatentially dispositive motion is pendingltadebay, LLC v. eBay,
Inc., 278 F.R.D. 597, 601 (D. Nev. 2011). Instead, a a&king to stay discovery carries the heavy
burden of making a strong showing why discovery should be deBieel, e.g-Turner Broadcasting
Sys., Inc. v. Tracinda Corpl75 F.R.D. 554, 556 (D. Nev. 1997). deciding whether to grant a stay

of discovery, the Court is guided by the objectiveRuale 1 to ensure a “just, speedy, and inexpensiv

D

determination of every action.”Tradebay 278 F.R.D. at 602-03. Courts in this District have

formulated three requirements in determining whether to stay discovery pending resolution [of a

potentially dispositive motion; motions to stay digery may be granted when: (1) the pending motiom
is potentially dispositive; (2) the potentially pasitive motion can be decided without additional
discovery; and (3) the Court has taken a “preliminagk” at the merits of the potentially dispositive
motion and is convinced that the plaintifilvbe unable to state a claim for reliedee id. The Court
analyzes each issue below in turn.

A. POTENTIALLY DISPOSITIVE MOTION

Defendants’ motion to dismiss or to transfes baee components. First, Defendants move tp

dismiss for failure to state a claim pursuant to Ri2f)(6). Second, Defendants move to dismiss for

failure to provide a “short and plain statement of the claim” pursuant to Rule 8. Third, Defendants move

A1”4

to transfer this case pursuant to 28 U.S.C. § 1404§afket No. 21. The parties contest whether thg

latter two aspects of the motion are “dispositive,” such that thdebaystandards may be met.
Plaintiff does not dispute that the Rule 12(b){®tion is a dispositive motion. The parties do

disagree as to whether a Rule 8 motion is consid#ispasitive. Docket No. 32 at 14; Docket No. 33

2
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at 6-7. Rule 8(a) requires allegations sufficiengit@ defendants notice of plaintiffs’ claims, which
is “not an onerous burdenJohnson v. Riverside Healthcare System 332 F.3d 1116, 1122 (9th Cir.
2008). This notice requirement is often discussddndem with the sufficiency of the complaint to
state a claim under Rule 12(b)(®ee, e.gid. 1121-22 (discussing Rule 8 and Rule 12(b)(6) standard
together). Therefore, the Court will likewise analyze the sufficiency of the allegations under Rule §
Rule 12(b)(6) togethér.

Plaintiff also disputes whether a Section 14)4otion is dispositive and could properly lead
to a stay of discovery under theadebaystandards. Docket No. 32 at¥3he Court is not persuaded
that a Section 1404(a) motion is a propasis for a stay of discovery undeadebay through which
the Court balances the expense of conducting unnegeiseovery in the event a case is eventually
dismissed on the pleadings against the delay caused by staying discovery in the event the cast
dismissed Seelradebay278 F.R.D. at 603. The granting of a Section 1404(a) motion to transfer d
not result in the dismissal of claims, but ratherehetransfers a case to another court for furthe
proceedings. Hence, the outcome of a Sedt#i(a) motion does not impact the ultimate need t

conduct discovery. Accordingly, the Court findattbefendants’ Sectiot404(a) motion to transfer

2

Defendants raise Rule 8 arguments untethereahy particular Rule 12(b)(6) argumeseg, e.g.
Docket No. 21 at 10 (arguing that the complainb@slong and uses numerous self-defined terms), but
deficiencies are generally not case-dispositiee Hearng. San Bernardino Police Depb30 F.3d 1124
1130-31 (9th Cir. 2008) (generally “verbosity or lengtimot by itself a basis for dismissing a complg
based on Rule 8(a)’kee alsd~ed. R. Civ. P. 15(a)(2) (indicatingathleave to amend shall be “freg
given”). Moreover, the Court hasviewed the complaint and does hetieve these Rule 8 arguments w
lead to dismissal of Plaintiff's claims.

3

Defendants’ briefing implicitly raises the pogktl of staying all proceedings under the Cour,
inherent authority pending resolution of the motion to tran8eeReply at 10 (citindAmadeck v. Capita]
One Fin. Corp.2012 U.S. Dist. Lexis 161603 (W.D. Waslow9, 2012) (staying all proceedings pend
resolution of an MDL transfer based on considerations enumerdtaddis v. N. Am. Cp299 U.S. 248
254 (1936))). Defendants failed to develop this argunmenvever, so the Coustill not consider whethe
a stay is appropriate undeandis See, e.gVaccine Ctr. LLC v. GlaxoSmithKline LI.2013 U.S. Dist.
Lexis 68298, *8 n.4 (D. Nev. May 14, 2013) (the Court aders the well-developed arguments preser
and will not search for arguments that may be camouflaged in the briefing Wfilirgms v. Eastside
Lumberyard & Supply Cp190 F. Supp. 2d 1104, 1114 (S.D. Ill. 2001)).
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is not dispositive, and Defendants have failed to carry their heavy burdeovwahglthat a stay is
appropriate pursuant radebaywith respect to that pending motion.

B. NEED FOR ADDITIONAL DISCOVERY

The parties do not argue that additional discoisergquired to enable a decision on the pendin
motion to dismiss, and the Court agrees. ‘Ongidering a motion to dismiss under Federal Rule g
Civil Procedure 12(b)(6), the court asks only whethe pleadings are sufficient to establish a claim
not whether the Plaintiff could find evidence to support the pleadinbsty v. United State243
F.R.D. 662, 664 (D. Nev. 2007) (citiigeev. City of Los Angele250 F.3d 668, 688 (9th Cir. 2001)).

C. PRELIMINARY PEEK

The Court next conducts a preliminary peek efrrerits of the motion to dismiss to determine|
the likelihood that the claims will be dismiss&ke Turner Broadcasting75 F.R.D. at 556 (the court
must make a “preliminary finding ¢fie likelihood of success on the motiofi”The parties dispute the
proper standard in conducting this analysis; in padigtihey dispute just holikely the success of the
dispositive motion must be to warrant staying discpvPlaintiff argues thahe Court should only stay
discovery where it is convinced that the Plaintiff will be unable to state a clegResponse at 5-6,
while Defendants argue for a much lesser showing that there is some degree of foundation in Ig
the dispositive motion and “a possibility” that Defendants may presesdReply at 6. The Court agrees
with Plaintiff.

As with the rest of its analysithe Court must adopt a standardeviewing the merits of the
dispositive motion that best effectuates the go&lRule 1 for the “just, speedy, and inexpensive”
determination of actionsSeeTradebay 278 F.R.D. at 602-03. The fatiat discovery may involve
inconvenience and expense is not sufficie@nding alone, to support a stay of discovefyrner
Broadcasting175 F.R.D. at 556. Morever, motions to dismiss are a frequent part of federal pragq

and “[a]n overly lenient standard for granting mos to stay all discovery is likely to result in

4

Conducting this preliminary peek puts a magisitatge in an awkward pdsgn because the distrig
judge may evaluate the untyeng motion differently. Tradebay 278 F.R.D. at 603. The preliminary pe
is not intended to prejudice the outcome of the motion to disrdss.
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unnecessary delay in many casebrzaska v. Int'l Game Tecl011 U.S. Dist. Lexis 39275, *10 (D.
Nev. Mar. 29, 2011).As such, courts in this District havertsistently held that “[a] stay of all

discovery should only be ordered if the court is ‘convinced’ that a plaintiff will be unable to state a

claim for relief.” Tradebay 278 F.R.D. at 603 (discussing holding3wifin City Fire Ins. v. Employers
of Wausaul124 F.R.D. 652 (D. Nev. 1989) amdrner Broadcastingl75 F.R.D. 554 )see also Wood
v. McEwen644 F.2d 797, 801 (9th Cir. 1981).

That standard is not easily mé&Generally, there must b questiorin the court’s mind that
the dispositive motion will prevail, and therefore, digery is a waste of effort. Absent extraordinary
circumstances, litigation should not be delayed sirbplyause a non-frivolous motion has been filed.’
Trzaska 2011 U.S. Dist. Lexis 39275, at *8 (emphasis in originagg also Tradebag78 F.R.D. at
603 (“The fact that a non-frivolous motion is pendmgimply not enough to warrant a blanket stay of
all discovery.”). Thus, for example, “a stay midig appropriate wheredhcomplaint was utterly
frivolous, or filed merely for settlement valueTurner Broadcastingl75 F.R.D. at 556.

In arguing that a lesser standard should agpdfendants rely heavily on case law from other
districts. The Court is cognizant that some courtsther districts apply a more lenient standard in
determining whether to stay discovgmgnding resolution of a dispositive motioBee, e.g Ameritel
Inns v. Moffat Bros. Plastering, L2007 U.S. Dist. Lexis. 44900, *123 (D. Id. June 20, 2007). The
Court agrees with and follows the case law in Bisrict requiring a more robust showing regarding
the likely success of the dispositive motioBee, e.g.Trzaska 2011 U.S. Dist. Lexis 39275, *8-9
(noting that “some courts apply a more lenientdéad in deciding whether discovery should be staye
pending a decision on a potentially dispositive motion,” and declining to follow those tass

Defendants also rely on case law applying moreel@nstandards to particular types of dispositivg

5

|®N

S).

Defendants’ briefing on these issues is at titasbling to the Court. Among several examples,

Defendants quoted the above passage Traskabut omitted the word “some” and indicated that a g
was granted under the “more lenient standagkéMot. at 7. Contrary to Defendants’ representation,
court expressly rejectetie “more lenient standardTrzaska 2011 U.S. Dist. Lexis 39275, *9 (“While
more lenient standard may avoid the burden and expédgEovery in cases that are ultimately dismis
on the pleadings, this Court concludes that it shoultimemto abide by the stricter standards set fort
[this District’s case law].” (internal citations omitted)).
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motions not at issue her8ee, e.gKabo Tool Co. v. Porauto Indus. C8013 U.S. Dist. Lexis 53570,
*2 (D. Nev. Apr. 15, 2013) (challenges to personal jucisohn). Such case law is inapplicable to the
preliminary peek at Defendants’ motion to disniicggailure to state a claim under Rule 12(b)(6ke

id. (distinguishing applicable standards).

1. Analysis of Motion to Dismiss

With the above-standards in mind, the Court turns to its preliminary peek at the motio
dismiss. Plaintiff's first three claims allege breach of contract. Defendants attack these cl
predominately by asserting that Plaintiff failed tdfisiently allege that Defendants can be held liable
as alter egos dEyePartner Inc. (“EP”). SeeDocket No. 21 at 13-14. As part of their briefing,
“Defendants freely admit that EP, McCarty, &ceen are essentially one and the sané."at 14.
Nonetheless, Defendants argue ®laintiff has failed to sufficiently plead that the corporate form wa
used fraudulently or for an improper purpoSee idf. Defendants’ argument relies significantly on the
magistrate judge’s report and recommendatiddetdets Aviation, Inc. v. Peter Sleiman Dev. Group
LLC, 2011 U.S. Dist. Lexis 114081 (M. Fla. June 13, 2011pee, e.gDocket No. 21 at 14-15. The
magistrate judge ilNetJetsrecommended that a motion to dismiss should be granted because
complaint failed to sufficiently plead that the corerform was used fraudulently or for an improper
purpose.See2011 U.S. Dist. Lexis 114081, at *22-23, 27.

Defendants fail to acknowledge, however, that the report and recommendation on which

rely was expressly rejected this issue by the district judge assigned to that GesletJets Aviation,

Inc. v. Peter Sleiman Dev. Group, L1ZD11 U.S. Dist. Lexis 10997B81.D. Fla. Sept. 27, 2011)The

6

The motion to dismiss also asserts that Plaintiff failed to sufficiemdgdomateriality of thg
breachesseeDocket No. 21 at 13, and thagRitiff failed to sufficiently plead that the improper use of
corporate form harmed Plaintiee id.at 15. Defendants do not meaningfully develop these argun
in the motion, and the Court is not convinced thatffawill be unable to st& breach of contract claim
based on these arguments.

7

Plaintiff's opposition to the motion to dises also failed to recognize that tHetJetsmagistrate
judge’s recommendation on this issueswgjected by the district judg8eeDocket No. 23 at 7-8. As suc
the parties should seriously consider whether thegthieally required to advise Judge Dorsey that @
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district judge reviewednter alia, the magistrate judge’s determination that “while NetJets sufficient

alleged that PSDG and Sleiman dominated and contrbl\&rd to such an extent that J. Ward did not

have an independent existence, NetJets failedftiently allege that PSDG’s and Sleiman’s use of
J. Ward was fraudulent or for an improper purp@sejs necessary to state a claim for alter eg
liability.” Id. at *2. The district judge disagreed, howewvconcluding that “because we are at theg
pleadings stage, it seems premature to foreclogeot®bility that NetJets could establish that J. Warg
was used fraudulently or for an improperpose, a fact intensive inquiryld. at *3. The district judge

further explained that the allegations were sufficient for Rule 8 purposes “and only further disco

will provide the proper record upon which to determine whether NetJets can ultimately makg

required showing to sustain these claims.” As such, the district judge denied the motion to dismiss.

Id.

Accordingly, the opinion that Defendants rely upon heavily in their motion to dismiss on t
issue was expressly rejected for the propositioml citehe reviewing district judge’s opinion directly
contradicts Defendants’ position that these isshesld be decided on the pleadings. Having reviewe
the complaint, the undersigned believes that the allegations are sufficient under Rule 8 to pr
Defendants notice of these claiseg, e.g.Compl. 11 36-39, and, at the very least, the issues rai
guestions of fact properly developed through discov&geNetJets Aviation2011 U.S. Dist. Lexis
109973, *3. As such, the Court is not convinced Biaintiff will be unable to state a claim for the

breach of contract claims such thié&covery would be a waste of effért.

law relied upon in the motion to dismiss is not good |&8&e, e.g.Nev. R. Prof. Conduct 3.3(c).

8

In its opposition to the motion to dismiss, Pldirdargues that Nevada law applies and that Nev
law tracks Delaware lawSeeDocket No. 23 at 5. Deffielants argue in reply that dismissal is appropr,
even if Nevada/Delaware law is applie®ee, e.g.Docket No. 27 at 4. The case law presented
Defendants fails to persuade the undersigned that ¢heses are susceptible to dismissal at the plea
stage.See, e.gLaSalle Nat. Bank v. Perelma®2 F. Supp. 2d 279, 282, 295 (D. Del. 2000) (addres
issues on motion for summary judgment rather than on a motion to dismiss).
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Because the Court believes Defendants willooteed on their motion to dismiss with respect
to Claims 1, 2 and 3, the Court finds that the omoto stay discovery pending resolution of the motior]
to dismiss should bBENIED.®
[11.  CONCLUSION

For the reasons discussed more fully above, the Court hBXeRYES the motion to stay
discovery. The Court will rule on the pending motion to dismiss or to transfer in due course; in the

meantime, the parties shall engage in discovedynaay not object to providing discovery based on thf

U

pendency of Defendants’ motion to dismiss or to transfer.

On a final note, the Court expects any futirefing to be significantly better-prepared than
what has been presented thus far. As noted ab@afendants’ briefing reviewed to date: (1) seriously
mischaracterized the case law cited and (2) relied on case law that had been reversed on the igsue f
which it was cited. The Court requiresunisel to be candid in their briefirggeNev. R. Prof. Conduct
3.3(a)(1) (attorneys may not make a false statement of law), and to make a reasonable inquiry irfto the

legal contentions presentsgeRule 11(b).Especially given that the Court highlights these deficiencie

[2)

now, counsel should be mindful that future shortcomings could result in sanctions.

IT 1S SO ORDERED.

DATED: October 29, 2013 e

o

/ T,
e S
LB N

NANCY J. KOPPE, *
United States. Magistrate Judge
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9

The Court need not conduct a preliminary peek wadpect to the other claims challenged in fthe
motion to dismiss because a general stay of discovery is only appropriate where the Court is convipced
all claims will be dismissedSee FTC v. AMG Servs., In2012 U.S. Dist. Lexis 121935, *7 (D. Nev. AuP.

28, 2012)see alsolradebay 278 F.R.D. at 602 (pending motion must be “potentially dispositive of the
entire care or at least dispositive of the issue on which discovery is sought”).
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