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rhent, LLC Series 5664 Divot v. Dansker et al

ORDER
KIT DANSKER et al,

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
)
LN MANAGEMENT, LLC SERIES 5664 )
DIVOT, %
Plaintiff ) 2:13-¢v-01420RCIGWF
' )
)
VS. )
)
)
)
)

Defendang.

This is aremovedquiet title actiorbetweenthebuyer of reaproperty at a homeowners’
association foreclosure s4leN Management, LLC Series 5664 Divart “LN” ) and the holder
of the first deed of trugtPMorgan Chase Bank, N.é: “JPMorgan). JPMorgarand
Intervenors Federal Housing Finance Age(iéyHFA”) andFederal National Mortgage
Association(“Fannie Mae”)moved forsummary judgment und&ourne Valley Court Tr. v.
Wells Fargo Bank, N.A., 832 F.3d 1154 (9th Cir. 2016)0N countered that the Court should
remandfor lack of diversityunderWeeping Hollow Ave. Tr. v. Spencer, 831 F.3d 1110 (9th Cir.
2016). Because diversitgepenéd on thecitizenshipsof anysuccessor(sin-interestof the
deceasettomeowner (Kit Dansker) andN’s membe(s), none of whom had been identifi¢ie
Courtgave thepartiesseveral month& engage in jurisdictional discoveriyfhe partiedater

noted at a status conference that diversity would only be ladkamyof Dansker’'ssuccessors
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wereNevadacitizens. Butthe partieshad notidentifiedanysuccessotrsThe dispositivéact
wastherefore thaho non-diverse persdradbeenjoined. The Courtindicated it wasatisfied of
its jurisdictionunder these circumstancasdwould not delay the case any longeating that
any partylaterdiscovering a lack dfliversity could of coursbkring the issue to the attention of
the Court.

Accordingly,JPMor@n has renewed its motion for summary judgment uBdeme
Valley. In opposition, LNagainrelies upon an allegddck of diversity Theargumentiffers
this time however.LN now argues that the Court should consider Dansker’s estate to be &
defendant (and to substitute the estate for Dansker, if necessary), and th&t18@2the
citizenship of the estate is the same as Darss&rizenshipat the time of her death, i.e.,
Nevadawhich would destroy diversity.

The Courtrejects thisargument. The cited subsection of the stadptdies not to estates
in the abstract, but to legal representatives décederd estate See 28 U.S.C. § 1332(c)(2)
(“[TIhe legal representative of the estate of a decedent shall be deemed to be ardjinéthe
same State as the decedent . . . .” (emphasis added)). As the Court hdd\nbtedalways
been free to join such a person if one exists. LBUhas neitherdentified anylegal
representativef Dansker’s estateor, to the Court’s knowledge, made any effort to have one
appointed LN has had several years sirearning (o later thar2013)of Dansker’s deatfin
2009)to petitiona Nevada probate court to appoirmgeasonal representativemder Chapter 138
(if there be a will), or an administratorspecial administrator under Chapters 139 or (40
Dansker died intestateAbsent a successuwiith his or her own interest in the property—none
has leen identified—only a legal representative of Dansker’s estassy sue or be suefiee 34

C.J.S.Executors and Administrators 8 847 (2017)collecting cases)Dansker’s esta, like
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Dansker’'s memoryis an abstract concept tiannot be sued except through a legal
representativevho can appear to defetite interests of thieeirs(whether yet determined or no
in anyremainingestate propertySeeid.! And although the Court has jurisdiction to enter
judgment on a civil common laglaim againssuch a representativilhe Court has no
jurisdiction toappointa representativia the first instancewhich would be an act of
administration of thestate See Marshall v. Marshall, 547 U.S. 293, 311 (2006).

Although Dansker’sestate’degal representative would be a Nevada citizen for the
purposes of diversity bne existed and wefeined,see 28 U.S.C. § 1332(c)(2), the Court
cannot find a lack of diversity between the existing parties based on the mebdipodst a
non-diverse persomight be discovered or appointed and subsequently joined/edoi ng
Hollow, aliving homeownemwasa party to the caseee 831 F.3d at 1111, even iighad nd
appeared becausas most parties in her positi@hehad noremaining practical interest the
matter (see generally Docket inWeeping Hollow Ave. Tr. v. Spencer, No. 2:13cv-544). In that
case, here was indisputably no “civil action . . . between” completely diverse p&e28
U.S.C. § 1332(a). The question was whether the homeowner’s citizenship should be édrg
under the doctrine of fraudulent join&eid. Here, althoughVeeping Hollow would pecludea
fraudulent joinder argument weaerepresentative dansker'sestateto be joined, the actioss
it currently stands is indisputably between completely diverse parties. othiedE Appeals
ruled inWeeping Hollow that the possibility oh formerhomeowner bringing auturequiet title

action was enough tefeatanargument thahberjoinderwasfraudulentSee 831 F.3d at 1114.

1 The Qurt denies theseparatenotionto substituteé' the Estate of Kit Danskéfor Kit Dansker.
First, Kit Dansker is notvena proper party who can be substituted for. She lbéfore the
action was filed, and negalrepresentative has ever appeared. Sedwnestates not a
juridical entitythat can sue or be sued except through a representative, and LN identifies 1
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The Court of Appeals did not rule that the possibility pfesumablyhon-diverseperson
bringing such an actiotlestro diversity between otherwise completely divepsetieswhere
the presumably non-diverse perdwmsnotin fact beenoined.
CONCLUSION

IT IS HEREBY ORDERED thathe Motion for Summary Judgmef{CF No0.89) is
GRANTED.

IT IS FURTHER ORDERED that the Motion to Substitute (B@¥ 102) iSDENIED.

IT IS FURTHER ORDERED thavlovants JPMorgan and Fannie M&®ll submit a
proposed judgment within fourteen (14) days.

IT IS SO ORDERED.

Dated January 16, 2018.

ya

* ROBERT
United State

JONES
istrict Judge
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