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rhent, LLC Series 5664 Divot v. Dansker et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

ORDER
KIT DANSKER et al,

)

LN MANAGEMENT, LLC SERIES 5664 )

DIVOT, %
Plaintiff ) 2:13-¢v-01420RCIGWF

’ )

)

VS. )

)

)

)

)

Defendang.

This case arises out ohemeowner’'sassociation foreclosure sal®ending before the
Courtis a Motion for Summary Judgment (ECF No. 50). For the reasons given herein, the
deniesthe motion
l. FACTS AND PROCEDURAL HISTORY

On or about March 15, 2013, Plaintiff LN Management, LLC Series 5664 Divot (“LN
Management”) purchased real property located at 5664 Divot Place, Las Vegada9130
(the “Property”) at an HOA foreckure sale. (Compl. 1 6, ECF No. 1-BJaintiff sued
Defendants Kit Dansker and JPMorgan Chase Bank, N.A. (“Chase”) in stateccguitttitle to
the property and for a declaratithat Plaintiff owns thé&ropertyfree and clear of any purporte

interests of Defendants.
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Chase removed and moved to dismiss. LN Management moved to remand. Dans
previous homeownepassed away. Theourt denied both the motion to remand and a motig
to substitute Danskerisstate as a partipased on fraudulent joinder. The Court granted the
motion to dismisdased on its interpretation of state statutes governing lien priotities
Management appealed. After the Nevada Supreme @matved the statutory question
differently than this Court hathe parties stipulatet dismiss the appeal and conduct further
proceedingsn this Court. Chase answered and file€Caunterclaimfor unjust enrichment.

The parties stipulated to perriite Federal National Mortgage Associat{tRannie
Mae”) and the Federal Housing Finance Authority (“FHIFAds conservator fdfannie Mageto
intervene.Fannie Mae answered and file€aunterclaimfor quiet title and a declaration that 1
U.S.C. 8 4617(j)(3) preempssate law such that the HOA foreclosure sale under statesiamot
have extinguished the first mortgage held by Fannie &&ee time of the saléd~annie Mae
joined Los Prados Community Association (“Los Prados”) as a CounterdeferttpA
separatelyanswered and filedn essentially identic&ounterclaim FHFA and Fannie e
voluntarily dismissed their @interclaims against Los Prados, without prejudildFA and
Fannie Mae have jointly moved for defensive summary judgment against the @@ptdor
offensive summary judgment dmeir Counterclaims
. LEGAL STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entdlgdigmentas a matter of law.Fed. R.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence forraasonable jury to return a verdict for the nonmoving p8eg.
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id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986). In determining summary
judgment, a court uses a burdanfting scheme:

When the party moving for summary judgment would bear the burden of proof at
trial, it must come forwardvith evidence which would entitle it to a directed
verdict if the evidence went uncontroverted at trialslich a case, the moving
party has the initial burden of establishing the absence of a genuine issue of fac
on each issue material to its case.

C.A.R. Transp. Brokerage Co. v. Darden Rests., #i& F.3d 474, 480 (9th Cir. 2000) (citations

and internal quotation marks omitted). In contrast, when the nonmoving party bears the b
of proving the claim or defense, the moving party can meet its burden in two Walyg: (
presenting evidence to negate an essegigahent of the nonmoving pargytase; o(2) by
demonstrating that the nonmoving party failed to make a showing sufficientbiststm
element essential to that pagyase on which that party will bear the burden of proof at trial
See Celotex Corpd77 U.S. at 323-24. If the movingrpefails to meet its initial burden,
summary judgment must be denied and the court need not consider the nonmovisg party’
evidenceSeeAdickes v. S.H. Kress & C&98 U.S. 144 (1970).

If the moving party meets its initial burden, the burden then shifts to the opposing p
to establish a genuine issue of material f8ee Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). To establish the existence of a factual dispute, the oppo
party need not establish a material issue of fact conclusively favor. It is sufficient thatthe
claimed factual dispute be shown to require a jury or judge to resolve the phffesig
versions of the truth at trialT.W. Elec. Serv., Inw. Pac. Elec. Contractors Ass'809 F.2d
626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary judg

by relying solely on conclusory allegations unsupported by f8ets.Taylor v. Lis880 F.2d
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1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertions and
allegations of the pleadings and set forth specific facts by producing congetience that
shows a genuine issue for tri8eeFed. R. Civ. P. 56(elelotex Corp.477 U.S. at 324.

At the summary judgmerstage, a courd’ functionis not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiable inferences a
to be drawn in hisdvor” Id. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.
1. ANALYSIS

FHFA and Fannie Mae argue tH& U.S.C. 8§ 4617(j)(3revents the sale of any
property in which the FHFA, as conservator for Fannie Mae, has an intettestitvdonsent.
They are correct‘No propertyof [FHFA] shall be subject to levy, attachment, garnishment,
foreclosure, or sale without the consent of the Agency, nor shall any involuntaritdiem ta
the property of the Agency.” 12 U.S.C. 8§ 4613j)(The provision appliesifi any case in
which[FHFA] is acting as a conservator or a receivBet id8 4617(j)(1). A foreclosuresale
under NRS 116.3116, like any otHereclosure sale, therefore requires conseRrHFA.

FHFA and Fannie Mae dmot ask the Court to unwind the sale, but they do ask the Court to
that the sale did natffectFannie Maes interest inthe Roperty. The Court would normally
grantthe motion for the reasons givenSkylights LLC vByron --- F. Supp. 3d---, 2015 WL
3887061 (D. Nev. 2015) (Navarro, C.J.). The Cagrees with the relevant analysis in that ¢
in full and will not reproduce it herdn summarythe Supremacglause an@ 4617(j)3)

prevent NRS 116.3116 from extinguishing Fannie Mag&yestin a property without consent.

40f 6

(€

rule

nSe




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The Court has granted summary judgment for this reason b8tmiely Global Village, LLC v.
Fed. Nat'l Mortg. Ass’nNo. 2:15ev-211, 2015 WL 4523501 (D. Nev. July 27, 2015) (Jones
In the present casbowever, movantswn evidence createsgenuine issue of material
fact as to whether FHFA or Fannie Magned the ote anddeed of trusat the time of sale.
FHFA and Fannie Makave adduced evidenteatFannie Maewned thémortgage loan”
since about April 1, 2003, and that Chase is the current sengesCrcio Decl. § 4, ECF No.
50-1). But that would not be enough to entitle them to a direeted ifthe evidence went
uncontroverted at trial. In Nevadapayee, endorsegor assigneef apromissory note who is
notalso the beneficiary afn attendandeed of trust carot foreclosebutmayonly sue on the
note,andsuch a persotherefordosesno legal rights via extinguishment of the deed of trust.
SeeEdelstein v. Bank of N.Y. Mellop86 P.3d 249, 254 (Nev. 2012AlthoughFHFA's
Counterclaim alleges that Fannie Mae is the beneficiary of the deed ofdeestiHEA
Counterclq1 89, ECF Nb. 40, movants have adduced no evidence of that, andHRasthie
Mae’s and Claseés Counterclains affirmatively allegethat Chasés the beneficiary of the deed
of trust (seeFannie Mae Countercl.3] ECF No. 36Chase @untercl. { 3, ECF No. 32
Additionally, movantghemselvefiave asked the Court to take judicial noticardggr alia, a
May 1, 2013assignmenof the“Deed of Trust with all interest secured therebpm the FDIC
to Chasejndicating that Chase is not only the servicer of the loan but the beneficiary ohéol
note and the deed of trusigeAssignment, ECF No. 51-1, at 23; Deed of Trust 1, ECF No.
1, at 3. If that is the case, only Chase can complain of the extinguishment of the deed of t
The Court needs no response from LN Management tosiengnary judgment t6HFA and

Fannie Maainder these circumstances

1 Fannie Mae’s and Chase’s Counterclaims would therefore appeasstdject to dismissal
based on their facial admissions of facts fatal to the claims made therein.
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CONCLUSION
IT IS HEREBY ORDERED thathe Motion for Summary Judgment (ECF No. E0)
DENIED.
IT IS SO ORDERED.

Dated this25th day of September2015.

ROBERT C. JONES
United es District Judge
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