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rhent, LLC Series 5664 Divot v. Dansker et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

ORDER
KIT DANSKER et al,

)

LN MANAGEMENT, LLC SERIES 5664 )

DIVOT, %
Plaintiff ) 2:13-¢v-01420RCIGWF

’ )

)

VS. )

)

)

)

)

Defendang.

This case arises out ohemeowner’'sassociation foreclosure sal®ending before the
Courtis a Motion to Reconsider (ECF No. 54). For the reasons given herein, thed@ueg
the motion
l. FACTS AND PROCEDURAL HISTORY

On or about March 15, 2013, Plaintiff LN Management, LLC Series 5664 Divot (“LN
Management”) purchased real property located at 5664 Divot Place, Las Vegada9130
(the “Property”) at an HOA foreclosure sale. (Compl. 1 6, ECF No. RRjntiff suel
Defendants Kit Dansker and JPMorgan Chase Bank, N.A. (“Chase”) in stateccguiktttitle to
the property and for a declaratithhat Plaintiff owns thé&ropertyfree and clear of any purporte

interests of Defendants.
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Chase removed and moved to dismiss. LN Management moved to remand. Dans
previous homeownepassed away. Theourt denied both the motion to remand and a motig
to substitute Danskerisstate as a partipased on fraudulent joinder. The Court granted the
motion to dismisdased on its interpretation of state statutes governing lien priotities
Management appealed. After the Nevada Supreme @matved the statutory question
differently than this Court hathe parties stipulatet dismiss the appeal and conductter
proceedingsn this Court. Chase answered and filec€Caunterclaimfor unjust enrichment.

The parties stipulated to perniie Federal National Mortgage Associat{tfRannie
Mae”) and the Federal Housing Finance Authority (“FHIFAd's conservator fdfannie Maeto
intervene.Fannie Mae answered and file€aunterclaimfor quiet title and a declaration that 1
U.S.C. 8 4617(j)(3) preempssate law such that the HOA foreclosure sale under statesiamot
have extinguished th&$t mortgage held by Fannie Matthe time of the saléd~annie Mae
joined Los Prados Community Association (“Los Prados”) as a CounterdeferttpA
separatelyanswered and filedn essentially identic&ounterclaim FHFA and Fannie isle
voluntarily dismissed their Qunterclaims against Los Prados, without prejudildFA and
Fannie Mae jointly moved for defensive summary judgment against the Complafot and
offensive summary judgment dmeir Counterclaims The Court denied the motioffHFA and
Fannie Maenave asked the Court to reconsider.

. LEGAL STANDARDS

Motions to reconsider made too late to be considaseabtionsto alter or amend a
judgment, i.e., more than 28 days after the challenged order is entered, Fed FR5@(e)are
treatedas motions for relief from judgmennder Rule 60(b)Am. Ironworks & Erectors, Inc. v.

N. Am. Constr. Corp., 248 F.3d 892, 898—99th Cir.2001) Because FHFA and Fannie Mae
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filed the present motion to reconsider 29 days after the Court entered its ordagdemymary
judgment, Rule 60(b) appliés.
[1I.  ANALYSIS

The Court previously noted that it agreeith FHFA and Fannie Mae thae U.S.C.

8 4617(j)(3)preventedhe sale of any property in which the FHFA, as conservator for Fannie

Mae, has an interest without consenbwdver,movants’ evn evidence creatka genuine issue
of material fact as to whether FHFA or Fannie Mae ownedate anddeed of trusat the time
of sale. FHFA and Fannie Madduced evidence theannie Maewned thémortgage loan”
since about April 1, 2003, and that Chase is the current servicer. But that would not be ern
to entitle them to a directectrdictbecausen Nevadaa payeeendorsee, or assigneta
promissory note who is natso the beneficiary of an attendaeed of trustamot foreclosebut
mayonly sue on the noteandsuch a persotherefordosesno legal rights via extinguishment g
the deed of trustee Edelstein v. Bank of N.Y. Mellon, 286 P.3d 249, 254 (Nev. 2012
AlthoughFHFA'’s Counterclaim alleges that Fannie Mae is the beneficiary of the deed of tr
(see FHFA Countercl{ 1 89, ECF Nb. 40, movants adduced no evidence of that, and both
Fannie Maes and Chase’s Counterclagmaffirmatively allege that Chasethe beneficiary of the
deed oftrust (see Fannie Mae Countercl. { 3, ECF No; 8hase Guntercl. § 3, ECF No. 32).
Also, movantgshemselvessked the Court to take judicial noticeioter alia, aMay 1, 2013
assignmenof the“Deed of Trust with all interest secured therebpm the FDICto Chase,
indicating that Chase is not only the servicer of the loan but the beneficiary of batitérend

the deed of trustSee Assignment, ECF No. 51-1, at 23; Deed of Trust 1, ECF No. 51-], at

1 The twentyeighth day was a Tuesdand not a holidaySee Fed. R. Civ. P6(a)
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In their motion to reconsideFHFA and Fannie Mae argue tltaé Court misinterpreted
Nevada law in its previous order when it denied summary judgment to them basgdmuiine
issue of material fact as to whether FHFA or Fannie Mae ownetkttkof trusat the time of

the foreclosure saleMovants argue that under Nevada law, Fannie Mae obttieetkeed of

trustas a matter of lawhen itacquiredthe loan. The Court has never denied this point of law.

Indeed, this Court had ruled based on California and Arizona law and the Restaldmmdhb(
Propertythatmortgages and deeds of trust follow the promissory notes they secure since |
before theNevada Supreme Couwbrfirmed the point in the 201&se movants cit&ee, e.g.,
Berhe v. Fannie Mae, No. 2:13ev-552, 2013 WL 5234301, at *1 (D. Nev. Sept. 16, 2013)
(Jones, J;)Gomez v. Countrywide Bank, FSB, No. 2:09¢v-1489, 2009 WL 361765@t *3 (D.
Nev. Oct. 26, 2009) (Jones, J.). Movants point out, as the Court pre\asisiywledgegdthat
they adduced evidence that Fannie Mae obtained the loan in BOO&he Nevada Supreme
Court has ruled thateeds of trust may be split from the beneficial interiestise promissory
notesthey securgEdelstein, 286 P.3cat 257—60,and Fannie Mae adduced no evidence as to
how it obtained the loan, only a declaration to the effect that it obtained the loan in 2003 &
internalFannie Magorintout in support. Nor has it adduced such evidentreits present
motion. Fannie Mae’s evidence was consisteith eithera loan that was or was not split fron
the deed of trust and tended only to show that Fannie Mae ownkednégkcial interest in the
loan, not that it also owned the beneficial interest in the deed of trust.

Furthermore, the evidence showaelllay 2013 assignment of the note and deed of tru
from the FDIC toChaseon May 1, 2013 sooafter the March 2013 foreclosure saithout
evidence thathe FDIC obtained its interest in tlean after the foreclosure sale in March 201

it is a fair inference that held this interest prior to March 2013 and that Fannie Mae therefg
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had already transfieed its interest to the FDIC before tloeeclosuresale. Fannie Mae adduced
no evidence tending to show that the FDIC obtained its interest only affer¢hsuresale.

Fannie Mae argues that the May 1, 2013 assignmenttheRDIC (as receiverdr
Washington Mutual Bank) to Chase “had no bearing on, and did not distumhie Mae’s
ownership of the note and Deed of Trust” but only reflectedréimsfer of servicing rights. But
that isnotwhat the evidenceends to show. The assignmesty clearly purports to transfaot
servicing rights butthe described Deed of Trust with all interest secured thereby, all liens,
any rights due or to become due thereoBee Assignment, ECF No. 51-1, at 23}.is of course
possible that Fanniglae is rightthat the FDIC had no interest in the loan, that the May 1, 20
assignment wasitended to be an assignment of servicing rights,@mg thatvhatever official
executed and recorded the May 1, 2013 assignment purporting to transfer the note and dg
trust from the FDIC to Chase didn’'t have the slightest idea of the legal implicatitires of
instrument he was creatimgitrecklessly used tform assignment for a purpose for which it wa
not intended. But thahere possibility does not eliminate the genuine issue of material fact
created by the facial purpose and eff#fdthe assignmentNor does it eliminate the genuine
issue of fact as to whether Fannie Mae in 2003 obtained the loan in such a way astechave
obtainedan interest irthe deed of trusparticularly inan era where contractual splits between
notes and deeds of trust were commonpl&@nnie Mae may very well win at trial, but it was
not and is noéntitled to summaryudgment based on tlewidence it adduced

Rule 60(b)(6)—the subsection under which the present motion is properly consider
does not exist to permit partiesgaesentarguments or evidendkey failed topresenearlier.
United States v. Alpine Land & Reservoir Co., 984 F.2d 1047, 1049 (9th Cir. 1993) (“Rule

60(b)(6) has been used sparingly as an equitable remedy to prevent manifeseinjtisé rule
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is to be utilized only where extraordinary circumstances prevented a quamtyaking timely

action to prevent ororrect an erroneous judgment.”). There are no extraordinary circumstg

alleged to have prevented movants from asking the Court to reconsider under Rule &8{e)

28 days teevenhave prevented movarftom presenting the argumentation and evidetheg

now proffer along with their original motion for summary judgmenterkif a timely Rule 59(e)

motion had been made, for the reasons gisgra, the Court would not have granted it.

CONCLUSION

IT IS HEREBY ORDERED thathe Motion to Reconsider (ECF No. 54 DENIED.

IT IS SO ORDERED.
Dated this 12th day of November, 2015.

60of 6

ANCes

wit




