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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

CE{\lTER FOR BIOLOGICAL DIVERSITY, | Case No. 2:18v-01785RFB-GWH
etal.,

Plaintiffs, ORDER
V.
TOM VILSACK, et al.,

Defendants.

I INTRODUCTION

This case centers on a biologicaintrolprogram initiated by the United States Departmg
of Agriculture (USDA) through two of its agencies: Agricultural Researchi&s (ARS) and
Animal and Plant Health Inspection Services (APHIS). Plaintiffs Centeriédodscal Diversity,
Maricopa AuduborSociety, and Dr. Robin Silver (the “Center”) allege that the USDA viola
the Endangered Species Act (ESA) by failing to ensure that the program’sagomiwwould not
jeopardize a bird called the southwestern willow flycatcher (“flycatchamt) by faiing to take
appropriate action to mitigate the adverse effects resulting from theapr@gtermination. The
Center also alleges that the USDA and the United States Department of the [i&iDd)
violated the National Environmental Policy Act (NEPA)failing to pursue formal consultation
before terminating the program, by failing to implement mitigation measures outlindtERA
document after terminating the program, and by failing to supplement the USIN@bNEPA
documents.

The patrties filednotions for summary judgment, ECF No. 28 and ECF No. 30. For

reasons discussed below, the Court denies the Center’'s motion and grants the USHoA sisn
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to Claims 1, 3, 4, and 5. As to Claim 2, the Court grants the Center’s motion and denies the U

motion.

. BACKGROUND
A. Factual Background

Plaintiffs contend that the Defendants violated the ESA and NEPA when, in 201(
USDA, through APHIS, terminated a certain beetle release program wistkoug further action.
SeePl.’s MSJ at viii. The factselevant to this case occurred during three periods: (1) USD|
initial research and its 1999 program; (2) USDA’s 2005 program; and (3) USDA’sotetos
terminate the 2005 program in 2010. Before describing the facts pertaining to teeggetimds,
the Court provides an overview of the USDA'’s processes leading to the terminatioroeétak
program in 2010.

1. Overview of USDA Process Under The ESA and NEPA

Under the Endangered Species Act (ESA), federal agencies are required,utdizé)
their authorities . . . by carrying out programs for tt@nservation of endangered specias”
consultation with the Secretary of the Interib. U.S.C. 8 1536(a)(1); and 2) in “consultatior]
with the Fish and Wildlife ServiceE(VS), to “insure that any acticauthorized, funded, or carried
out by such agency . . . is not likely jeopardize the continued existence of any endangeg
species” or to “result in the destructionamlverse modification of habitat of such species” that |
been designated as “critic’ 16 U.S.C. § 1536(a)(2).

The ESA and its regulations impose certain procedural duties on various teglraies
and the FWS. If an agendgtermnes in a biological assessment (“BAfigat its action may affect
a listed species or critichbbitat, the action agency must engage in formal consultation with
FWS, unless thagency finds, and the FWS concurs, that the action is “not likely to advel
affect” in anyfashion the species dsicritical habitat. 50 C.F.R. 402.14(a), (b).

When formalkconsultation is required, the process culminates in preparatidniabgical
opinion (“BiOp”) by the Service, which must be based on the “best sciemtificommercial data

available,” 16 U.S.C. § 1536(a)(2), setting forth “how the agency actiortsiffiecspecies or its
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critical habitat.” Id. 8§ 1536(b)(3). The BiOp must address whether the acatmmg with
“cumulative effects” as defined by the Servies 50 C.F.R. § 402.02, wijeopardize the species’
existence or adversely modify critical ht@biand, if so, the Service musst forth any “reasonablg
and prudent alternatives” that would not violate the statufmohibitions. 16 U.S.C. 8§
1536(b)(3)(A).

Regarding NEPA, this admposes only procedural requirements rather than partic

substarive results. Laguna Greenbelt, Inc. v. U.S. Dep'’t of Transp., 42 F.3d 517, 523 (9tH
1994). It requires federal agencies take a “hard look” at the environmentabjoenses of its

proposed major actions. Ocean Advocates v. U.S. Army Corps of EB§Ird-.3d 1108, 1124

(9th Cir. 2004). NEPA also requires agencies complete an Environmental ISiadéement
(“EIS”) for any major federal action that may significantly affect the duaif the human
environment. 42 U.S.C. § 433(2)(C). However, an agency may prepare an Environr
Assessment (“EA”) to determine if its proposed action might significantbecifiie quality of the
human environment before preparing an EIS. 40 C.F.R. 8§ 1508.9. An EIS is not required
agency issues a Finding of No Sigeaint Impact (“FONSI”) in its EADep’t of Transp. v. Public
Citizen 541 U.S. 752, 752 (2004).

2. Initial Research and 1999 Program

In 1986, the USDA began researching biologmahtrol methods for the saltcedaa tree
nonnative to the United States thaetitens the population and diversity of indigenous plants.
A6666 and A3414. Through its research, the USDA identifiedDiwehabda elongate (the
“beetle”) as one such method. AR A66&Borhabda elongate is a leafeating beetle that acts a
a hostspedfic insect. Id. The USDA realized the beetle could be used to control the saltc
population through repeated leaf defoliation. AR A6666. Consequently, the USDA propos
introduce the beetle in the United States in an effort to encourage nativgrplatit and to benefit
other species within the ecosystdoh. With support from multiple federal agencies, the USD
scheduled the initial beetle release for June 18B5.

However, the program was delayed in March 1995 after the U.S. Fish and WildVifeeSe
(FWS) listed the flycatcher as an endangered species and designated aredsuhringy
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southwestern United States as critical habitat. AR FEB8 he flycatcher oftenests in saltcedar
trees because human activities and invasive plants have reduced the flycattierrsabéat.d.

Because the FWS listed the flycatcher as an endangered species and the USD&A'S

program targeted a plant in which the flycatahmests, the USDA was required to consult with t
FWS before releasing any beetles. Thus, the USDA drafted a biologieasiasnt in 1997 and
submitted it to the FWS. AR A6666, A466, A451. The USDA also submitted a project proj
to the FWS based on tliraft BA. AR A1276. The project proposal included the followir]
conditions and revisions:

1. The USDA would place beetle cage sites at least 200 miles from saltg
populations that served as nesting sites for flycatchers. AR A1286, A1289.

2. The USDA would renove the Arizona and southern Nevada locations from
program. AR A1275-76.

3. The USDA would review research between Phase | (release of beetles intg
sites) and Phase Il (general release). AR A1286. The review would deter
whether remedial actiovgould be needed before Phase 1l bedgn.

4, The USDA agreed to monitor the beetles in cages for one year beforenglbasi
beetles into fields. AR A1887. The USDA would continue to monitor the beetl
for two to three years before the general release phase lgkgan.

5. The Saltcedar Consortitnwould review the results, progress, and effects of |
program and make recommendations for repression or implementation of m
vegetation if needed. AR A1292-93.

6. The USDA would be the lead agency for natural revegetation, but land manage
agencies at the release sites would retain the responsibilities for mg

revegetation. AR A1293-94.

1A Saltcedar Consortium will assist the partners in defining the roles of varamperators in
this project. The consortium members include US Department of Agriculture ukgrad
Research Service Animal Plant Health Inspection Service and Forest Serviee. l(8h
Department of Interior members including Bureau of Land Management Bureaglaf@gon
Fish and Wildlife Service National Park Service.” AR A1322.
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In December 1998, the FWS issued a Letter of Concurrence with USDA'’s BA, cagcurri

with USDA'’s finding that the proposexttions “may affect but were not likely to adversely affect

the flycatcher or its critical habitat.” AR A1373, A6666.

USDA then notified the public of its draft environmental assessment (EApased by
NEPA. AR A140607. The draft EA discussed ARS&quest for a permit for the beetle progra
and APHIS’s Finding of No Significant Impact on the flycatcher or its hidjtéheprogram.id.
After reviewing the amenddflA, the FWS concurred with the FONSI in June 199R.A1543-
44. Despite concerns about the beetles’ rate of travel and the ability to suriove the 37N
latitude, the FWS explained it concurred with the FONSI because of the condiiitined in the
project proposald.

The USDA issued a final EA and FONSI for the program in July 18B9A152554. In
the EA, the USDA agreed to adopt measures to mitigate the risk of beetles sprapitihyg
invading nesting areas of flycatchers, and killing saltcedar trees faaten#iive plants could
regenerate. AR A1534.

Three months laterhé Saltcedar Consortium developed a Memorandum of Understan
(“MOU"). 2 AR A1737-45. The MOU defined the roles, responsibilities, and financial resour
for the joint management of tipeogram.ld. Specifically, the program participants agreed to:

1. Monitor the biology, population, natural dispersaédmage and cotrol of the

saltcedar and anyon-+target plant;

2. Monitor the recovery of native plantnd

3. Monitor the recovery of wildlife species during and after the program. AR Al7
The MOU attached a list dfie program sites and the contact agency for eachdsitd.1738-45.
Land managers, in collaboration with the Saltcedar Consortium members, agriéaad sxreess
and monitoring according to the monitoring plalgs.at 1737.They also agreed the insects arj

monitoring equipment would not be redistributed without a USDA peldhit.

2 Representative from the FWS, U.S. Bureau of Reclamation, U.S. Bureau of lsavagdjdment,
Geological Survey Biological Resource Division, National Park Service, USDS&. Forest
Service, Natural Resources Conservation Servic&. Department of Defensé€orps of
Engineers, and statepartmentféormed the Saltcedar Consortium. AR A1293-94.
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The USDA began issuing permits for the release of beetles into securencaiglgsl 999.
AR A155578. A year laterthe USDA issued permits thatuhorizedreleasing the beetles fron
field cages to open fields. AR A17@B. The USDA thenreleased the beetles the permitted
sites. A2366-67.

According to monitoring reports, the beetles could not survive south of 37N lafiRde
A2368, A373247.The FWS concurred with most ofie USDA'’s requests for additional sites i
Texas, New Mexico, and elsewhere in 2003 and 2004 to deterrineddetles could survive and
reproduce below 37N latitudAR A2101-02, A2179-181, A2356-57, A2359, A2363-65, A236p,
A2368, A2376-380.

3. The 2005 Release Program

In November 2003, USDA proposed a diaft to initiate a second program to control the
invasive saltcedar tree. A2966-67, A2975. The draft EA asserted that flycatchersolvenown
to nest in the proposed loaatis® and that the beetles could not survive below 37N latitadRe
A2975 and 2955.

The FWS responded to the draft EA and recommended the USDA meet with land mapage

in each state before any beetle releases occurred to develop managense®Pla3070. Tie

FWS suggested that the plans address any necessary control methods, fundfoneedaol,

and funding mechanismgd. The FWS also expressed concern over the risk of the beegtles

spreading faster than hypothesized. AR A3073. It asked USDA to monitor the ateaseith

this risk in mind and to develop a contingency plan in case the risk was realized. AR A3073.

In March2004, the USDA submitted a monitoring plan in response to the FWS’s request

AR A311328. In the plan, the USDAutlined the conditions of the second release program and

agreed to develop and implement a restoration and mitigation plan by mexitendmanagers

if monitoring showed the steps were warranted. AR A3114, A3120. The plan assigned da

management responsibilities, including prdease monitoring, to USDA personnel or local

3 The proposed locations listed in the draft EA includ@olorado,North Dakota South Dakota
lowa, Nebraska Nevada Kansas Missouri Montana, ldahoQregon Washington,Utah and
Wyoming AR A2795.
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collaborators. AR A3120.

In March 2005, the USDA transmitted a final BA to the FWS for the 2005 program.
A340797. It proposed to establish beetle release sites north of 37N latiudeea where the
flycatcher was not known to nest. AR A3487, A6895, A7289. The USDA concluded the
program was not likely to adversely affect the flycatcher or its habi®aA2488. In doing so, the

USDA relied on the assumptions found in the 2003 draf-fBAmely, that the “[tje northern

limit of the flycatcher’s range is about R7latitude” AR A3487. The USDA used the current

science at the time, which failed to differentiate between two beetle straf#®3422, A3921.
Namely, a strain of beetle originating from Crete, rather than Asia, were testedvealed to be
more adaptable to environmental conditions below 37N latitude. AR A3422. The USDA
excluded Utah from its list of proposed release sites due to an earlier eveestittadrin beetle
release in Saint George, after a USDA employee gave a presentation on the bénsiitg the
beetles for saltcedar control. ARBA23, AR A3922. It is disputed whether the employee provig
information on how to circumvent federal guidelines and encouraged the locale itoutdist
beetles or if the employee provided standard information on federal guidelieasexplaining
why he ould not help fund or assist with obtaining the beetles. ECF No. 28 BCF6No. 31 at
16-17.

In June 2005, the USDA submitted a final EA concerning general release of tles b
and issued a FONSI. AR A39172, A391213. The USDA recognized the importance of tl
saltcedar to the flycatcher but still found the proposed beetle release pregutsimot result in
a significant impact. AR A3946. The USDA relied on the assumptions that the beetisiaby
survive lower than 37N latitudend that the beettewvould spread slowlyd.

In July 2005, the FWS concurred with the USDA’s BA and determined thatalfor
consultation was unnecessary. AR A3®8} A3436, A3488. The FWS based its concurrence
the assumptions from the 2003 draft Ed.

The FWS clarified that the USDA would develop revegetation and mitigation pldres 3
USDA insectary sites, but that landowners and managers were sofgynsixde for addressing

unanticipated impacts. AR A3995. The FWS also stated that it assumed E#gsUgency,

AR
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APHIS, had no discretion or control over potential pettase indirect effects otherwige.

The USDA approved the release of the beetles at selected field insectary siisan t
states and the initial releases were made in August. ZIR5A4076, A6058. In the following
years, the USDA established fortight insectary siteAR A5997. It considered adding Utah t
its 2005 program but declined after preparing a BA and consulting with the FWS. AR A599]
A4884, AR A4992-98.

4. The 2010 Decision to Terminate the Program

In September 2008, the USDA learned that beetles had reached the flycatdtiesls
habitat. AR A5624, A5061. It was determined the beetles originated from a site in aha
associated with a 1999 permit. AR A506peSifically, in September 2008, it was determined th
Utah state and local government officials had removed beetles from the Rettacksieleased the
beetles near Saint George, Utah to control saltcedar populations. AR A5627 -@5083365,
A5065, AB88-89, A552223. The beetles spread as far south as Arizona because of the rel
AR A5061. The record does not indicate that any other site or any other USAiescti
contributed to the beetles spreading south.

Five months later, the USDA attendedesearch conference and obtained informati
about the beetles that was not previously considered. AR ABB2Mamely, at a 2009 researc
conference in Reno, Nevada, scientific data indicated that a beetle had adaptectessfdly
reproduced in areass far south as the 32N latitudd. at 5628. Due to the beetles’ presence
flycatcher habitat and the new information obtained at the conference, the uSjDésted
meetings and consultation with the FWS to discuss further ESA consultation. AR A5064.

A formal request followed three months later, in which USDA requesiediation of
consultationand assistance in preparing a revised BA. AR A5B28The FWS andthe USDA
discussed the proper subject and scope of the consultatbmletermined that ehreinitiated
consultation regarded the 2005 program. AR A5577-83; F693-95.

The USDA completed a BA proposing termination of the program. AR AB32a. The
BA outlined three paths of action that the USDA then pursued:

1. Terminatingthe 2005 beetle program. AR A6040. “Only monitoring of sites
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currently occurring.’ld.
2. Discontinuing the issuance of new permits for environmental release afdtiesh

and terminated existing permitd.

3. Discouraging humaassisted movement of the beetles through an informatiqg

memorandum to other federal and state agencies and departiohents.
Additionally, the USDA agreed to participate in an interagency group to addressetiie of the
flycatcher.ld.

While eradication efforts were addressed in the BA, the USDA ultimatelgds
eradication was impractical due to high costs, low probability of success, andoldcelof an
adverse effect on other specitess. The USDA also claimed eradication could not be undertal
unilaterally.ld. The USDA concluded the above actions may affect but were not likely to dgive
affect the flycatcher or its critical habitéd.

The FWS concurred with the USDA's finding of unlikelihood of an adverse effect. A62
The concurrence concluded informal consultation under Section 7 of the ESAThe
consultation’s scope did not include any information regarding the 1999 pe3ssid.

B. Procedural History

The Center filed its Complaint in this action on September 30, 2013. ECF. No. 1
Complaint names five officials as defendants: USDA Secretary Tom Vilsa&lddIR
Administrator Gregory Parham; ARS Administrator Edward Knipling; USDdr&ary Sally
Jewell; and FWS Director, Dan Ashd. However, the parties stipulatamthe voluntary dismissal
of all claims against ARS Administrator Knipling and all claims against the ARS. ECENo

The Complaint alleges fiveauses of action: (1) the USDA violated Section 7(a)(2) of
ESA by terminating the program without ins\githe termination would not cause jeopardy to t
flycatcher; (2) the USDA violated Section 7(a)(1) of the ESA by failing tpad mitigation plan;
(3) the USDA and the USDI violated ESA’s formal consultation requirementsh¢4y DA
violated NEPA byfailing to implement mitigation measures; and (5) the USDA violated NE|
by failing to engage in supplemental NEPA review. ECF N@hg. Centeprayed for declaratory

and injunctive relief and also a requested attorney fees andldosts.
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The Center movetbr summary judgment on all claims in December 2014. ECF No.

Two months later, the USDA and the USDI also moved for summary judgment. ECF No. 30Q.

Court held oral arguments regarding the parties’ motions for summary judgmé&ebruary 1,
2016. ECF No. 52.

On March 31, 2016, the Court issued a minute order, granting in part and denying i
both motions for summary judgment, stating a written order would issue. ECF NtisQrder
sets forth the Court’s reasoning for its ruling. In the intervening period, the Cetntlachearings

to determine the scope of any injunctive or other relief.

1. LEGAL STANDARD
A. Summary Judgment Under Federal Rule of Civil Procedure 56(c)
The Federal Rules of Civil Procedure allow for summary judgment whendhdimgs,
depositions, answers to interrogatories, and admissions on file, togetinénengtffidavits, if any,
show “that there is no genuine dispute as to any material fact and the movarieis terjtidgment

as a matter of law.” Fed. R. Civ. P. 56(@elotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

material fact is one “that might affect the outcome of the suit under the govemihd\aerson

v. Liberty Lobby, Inc, 477 U.S. 242, 248 (2000). In evaluating a motion for summary judgm

the Court must read the evidence and draw all inferences in the light mosible to the
nonmoving partyScott v. Harris550 U.S. 372, 378 (2007). “A party seeking summary juchdgm
always bears the initial responsibility of informing the district court on the bagis rmotion.”
Celotex Corp., 477 U.S. at 323. If the moving party meets this initial burden, the burdemosh
the nonmoving partyid. at 330.
B. Administrative Procedure Act

The Administrative Procedure Act (APA) governs the Court’s review of BSIANEPA

claims._San Luis & Deltdendota Water Auth. v. Jewell, 747 F.3d 581, 601 (9th Cir. 2014). ]

Court will therefore uphold an agency action unless it is “arbitrary, capriciougbase of
discretion, or otherwise not in accordance with the law.” 5 U.S.C. § 706(2)(A).

Under the APA’s narrow review standard, the Court must not “substitute its judgmer
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that of the agency.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mub Ins. Co., 463

U.S. 29, 43 (1983). Instead, the Court must determine whether the agency “hastextiau

a

rational connection between the facts found and the conclusions made.” Pac. Coast Fed'n

Fishermen’s Ass’ns v. U.S. Bureaf Reclamation426 F.3d 1082, 1090 (9th Cir. 2005). If th

agency “articulated a rational connection between the facts found and the conatusdt®isor
the “agency’s path may reasonably be discerned,” the Court will sustain tiey’'agiecisionld.

Alternatively, the Court will overturn the agency’s action if the agendjetteon factors which
Congress has not intended it to consider, entirely failed to consider an importatcdigpe
problem, offered an explanation for its decision that runstew to the evidence before the ageng
or is so implausible that it could not be ascribed to a difference in view or the prodgenof/a

expertise."Motor Vehicle Mfrs. Ass’n of U.S., Inc., 463 U.S. at 43.

Moreover, courts give deference to an agemcyiterpretation of a statute that it

administersChevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837

(1984). Courts also take into account the rule of harmless error. Riverbend Farms, IriganMa

958 F.2d 1479, 1487 (9th Cir. 1992).

Lastly, in order to be subject to judicial review under the APA, an agency aatistnben
either reviewable by statute or considered a “final agency action for whichishace other

adequate remedy in a court.” 5 U.S.C. § 704.

V. DISCUSSION

The Court first considers Claims 1 and 3, which the Center brought under Section 7
of the ESA. The Court then evaluates Claim 2, brought under Section 7(a)(1) ofthealS& the
Court considers Claims 4 and 5, which the Center brought under NEPA and relatedregulat

After reviewing the competing motions and the supporting exhibits, the Court concl
that neither the USDA nor the USDI violated Section 7(a)(2) of the ESA. The Gsufirals that
USDA did not violate NEPA or the related guidelines. However, the Court finds the {siBd
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to take affirmative action to conserve the flycatcher as required by Sectioh) Z(iiie ESA?

A. Claims1 and 3 brought under Section 7(a)(2) of the ESA
The Center alleged two claims, Claims 1 and 3, under Section 7(a)(2) of the ESHA,
contains a “substantive” mandate to avoid jeopardizing listed species andatbiéatd) and a
“procedural” obligation to consult meaningfully with the FWS to ensure the substamindate
is fulfilled. Sierra Club vMarsh 816 F.2d 1376, 1384-88 (9th Cir. 1987).
Under Claim 1, Plaintiff argues that the USDA failed to ensure that the fiygratewuld

not be jeopardized when the USDA terminated the beetle program without takingreatiale
steps. Under Claim 3, the Center contends the USDA violated the ESA Section 7(ei(2f W
reinitiated ESA consultation solely for its 2010 decision to terminate the 2005 ipragre
associated permits rather than consulting on the full scope of the programs.

The Court considers each in turn.

1. The USDA Did Not Violate Section 7(a)(2) of the ESA by
Terminating Its Program

Under Claim 1, Plaintiff alleges a substantive violation of Section 7(a)(2) anesattuat
the USDA failed to ensure that the flycatcher would not be jeopardized when tietex&inated
the beetle program without taking any remedial steps.

The USDA respnds that the Center improperly conflated the actions of two US
agencies-APHIS and ARS. Consequently, the Center expanded the actions under revie

amplified the affect the program had on the flycatcher and its habitat.

As aninitial matter, APHIS ad ARS act as agencies of the USDA. 7 C.F.R. 88 371.

500.1. The USDA created and delegated certain parts of its authority ¢oatesciesld.; 7
C.F.R. 8 7701The delegation, however, does not divest the USDifs powers. 7 C.F.R. § 2.12

Rather, tle agencies are subject to the general supervision of the USDA. 7. C.F.R. §

4 While this Opinion references the “USDA” throughout, it should be understood that thissay
to t_he(U)SDA’s actions through and by its APHIS. The Court’s findings apply t@atjesicy’'s
action(s).
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Accordingly, the Court considers the actions of APHIS and ARS as actions of the. USDA
a. Legal Standard

Under Section 7(a)(2) of the ESA, federal agencies must ensure thatianyaathorized,
funded, or carried out by the agency is not likely to jeopardize an endangered spé¢siestical
habitat. 16 U.S.C. 8 1536. An action jeopardizes an endangered species or its habit
“reasonably would be expected, directly or indirectly, to reduce appreciabiiehigood of both
the survival and recovery of [an endangered species].” 50 C.F.R. § 468dRyramid Lake
Oaiute Tribe of Indians v. U.S. Deif. Navy, 898 F.2d 1410, 1415 (9th Cir. 1990).

The Supreme Court didohlimit the reach of Section 7(a)(2) to federal actions relating

federal projects in the planning stage. Tennessee Valley Auth. v. Hill, 4371585174 (1978).

Section 7(a)(2) instead reaches any federal action relating to a fedgzat pioether the project

is completed or notd. Moreover,the implementingegulations for the ESA define “action” as

“all activities or programs of any kind authorized, funded, or carried out ... by Federalkage

including the grantingf permits. 50 C.F.R. § 402.02ceNat Res. Def. Council v. Houston, 146

F.3d 1118, 1125 (9th Cir. 1998)heregulation lists as exampleactions intended to conservg
listed species or their habitat” arattions directly or indirectly causing moddions to the land,
water, or air.” 50 C.F.R. 88 402.02(a), (d); Cottonwood Envtl. Law Ctr. v. U.S. Forest Serv.
F.3d 1075, 1085 (9th Cir. 2015)

“An agency must consult under Section 7 only when it makes an ‘affirmativedrad

authorization.”Pac. Rvers Council v. Thomas, 30 F.3d 1050, 1055 (9th Cir. 1994). “Wher¢g

federal authorization is required for privgiarty activities, an agency's informal proffer of advi¢

to the private party is not ‘agency action’ requiring consultatig@ruk Tribe of California v.

U.S. Forest Serv., 681 F.3d 1006, 1021 (9th Cir. 2012) (internal citations omifkecBover,

“[t]he regulations promulgated pursuant to the ESA make it clear that the opeyha project
pursuant to a permit is not a federal agencypactCalifornia Sportfishing Prot. All. v. F.E.R.C.

472 F.3d 593, 5989 (9th Cir. 2006) (internal citations omittgtipldingthe granting oailicense

is federal agency action, but the continued operation by dettaral agency is not).

Additionally, Section 2(c) and Section 3(2) of the ESA direct agencies to “use ..
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methods and procedures which are necessary” to preserve endangered species.. &8 U|S.

1531(c), 1532(3)A project jeopardizes the continued existence of a species when it is base
legally flawed biological opinion (BiOp)XCtr. for Biological Diversity v. U.S. Bureau of Lang

Mgmt., 698 F.3d 1101, 1128 (9th Cir. 2012).

b. Application
In this matter, the Center challenges the USDA’s 2010 decision to termingte¢iam
and associated permits. ECF No. 1-at In Claim I, the Center argues that the ESA did not eng
against jeopardy as required by Section 7(a)(2) because it faikatea@dditional actions to
mitigate possible harm to the flycatcher after terminating the program.

The Center relies ofiennessee Valley Authoritgnd Center for Biological Diversity

Those cases are distinguishalJelike the federal agemes in Tennesee Valley Authorityand

Center for Biological Diversitythe USDA in this casas not seeking taontinue a project in

contradictionwith the ESA’s purpose. Tennessee Valley Auth. v. Hill, 437 U.S. 153, 98 S.

2279, 57 L. Ed. 2d 117 (197&)rohibiting completion of dam, where operation of dam would

either eradicate known population of the snail darter, an endangered spetdéss;ay its critical

habita); 698 F.3d 1101, 1119 (9th Cir. 2012)r. for Biological Diversity v. U.S. Bureau of Lang

Mgmt., 698 F.3d 1101 (9th Cir. 201@dnding the BLM’s authorization of a pipeline was arbitrar
and capricious). In this casBlaintiff does not challenge an ongoing or continuing actioa;
USDA has alreadyterminatedthe beetlerelease program in order toprevent potentially
jeopardizingthe flycatchemandits environmentRather, Plaintiff challenges Defendants’ actiof

as insufficient under the ESA. Therefore, Plaintiff’'s reliance on thess casnpersuasive.

Moreover, the facts underlying the USDAdgcision to terminate the release program

undermine Plaintiff's claim. The USDA based its decision to terminate the releagam on
newly discovered information that the beetle could survive below 37N lasihdleeach flycatcher
habitat. By 2008, th&JSDA learned that the beetles had reached the flycatcher’s critical ha
AR A5624. It also learned that the beetles could survive bgiiwlatitude Id. Additionally, the

USDA obtained previously unknown information at the research confeddnBased on the new
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information, the USDA and the FWS engaged in and completed consultation under tHENES
consultation resulted in USDA'’s BA, which proposed to terminate the project. The F\W8readnd
with the BA, finding the termination would not likelyVyean adverse effect on the flycatcher

its habitat.Thus, the USDA made the same decision for itself that the court ordered ilog e

take inTennessee Valley Authorityermination of a program that jeopardized listed species

their habitats.

Additionally, unlike the federal agency@enter for Biological Diversitythe USDA acted
on newly discovered information to terminate its program; it did not act on an allegealig
BiOp as a basis for continuing with a progra@tr. for Biological Diversity v. U.S. Bureau of

Land Mgmt, 698 F.3d 1101, 1106 (9th Cir. 20 8hding that ‘(1) the Biological Opinion'so

jeopardy and ‘no adverse modificatiordeterminations relied on protective measures set fortt
a conservation plan not enforceable under the ESA; (2) the Biological Opinion did nattéak
account the potential impacts of withdrawing 337.8 million gallons of groundwater fxtyn s
four wells along the pipeline”). In this case, Plaintiff does not challenge the BitBe onderlying

information the Defendants based their decisions on as arbitrary and capricioahdiuangues
that the failure to adopt further mitigating factors in addition to discontinuingkbase program

was insufficient under the ESA. Therefor€enter for Bological Diversity is further

distinguishable.

Moreover, the beetles found in flycatcher habitat originated from the Deltia siiéaas a
result of state and local Utah entities’ actions. A8527, A5061, A5365, A50659588-89.The
USDA did not authorize thetate and local action&g. The Administrative Record shows ng
indication that the beetles came from any other site or as a result of federal Betanse the
record traces the spread of the beetles back to the Deléadite state and local entity action, th
actions do not constitute federal action and thus do not fall within the purview of Secti@).7
SeeAR A5627.

To the extent that the Center arguesgitaatingof the Delta permit failed to ensure again
jeopardy, the Court disagrees. When the USDA issued the permit to the Delta si&DiRe
believed the beetles would not adversely affect the flycatcher or the flycatbhabéitat. See AR
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A5626. The USDA's belief stemmed from exhaustive research beginning in 1986. See AR A

25. Once the USDA learned two strains of beetle existate of which could survive in the

562+

flycatcher’s critical habitat-the USDA followed USDA protocols and terminated the program.

AR A6040. Thus, the USDA acted in an effort to preamnt possible jeopardy originating fron
sites operated by a federal agency.

For the reasons stated, the Court therefore GRANTS Defendants summargntadgm
Claim 1.

2. The USDA Did Not Violate Section 7(a)(2)

The Center asserts a second claim under S$e¢{ey)(2), which is that the USDA failed tq
comply with the section’s procedural requirements. Specifically, Plactiftends the USDA
violated Section 7(a)(2) when it reinitiated ESA consultation solely for its 20&@iale to
terminate the 2005 program and associated permits, rather than consultindfutirstiope of the
programs. ECF No. 28 at 29-30. Consequently, the Center argues, the USDA im@aopieiy
formal consultation procedurds.

The USDA argues that the Center cannot group together all of the USDA'siegjel
actions to broaden the consultation scope. ECF No. 30. It also argues that it propeerythe
reinitiated consultation to the 2005 program and 2010 decision because the USDA didmot
any discretionary involvement or control over the 1999 permits.

a. Legal Standard

“Procedurally, before initiating any action in an area that contains ¢imeshor endangered
species, federal agencies must consult with the FWS ... to determine theefileely of any
proposed action on sges and their critical habitat. The ESA and its implementing regulati
establish a framework for such inti@gency consultation. The agency proposing the action ...n
independently determine whether the action ‘may affect’ a listed species abitistinder the
ESA. If the answer is yes, ‘formal consultation’ with the appropriate congalgency is generally|
mandatory. An action agency may bypass formal consultation if it determinebeacmhsulting
agency agrees, that the proposed action ‘islikely to adversely affect any listed species ¢

critical habitat.” When that occurs, ‘the consultation process is termirzateéaho further action is
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necessary.’ If, however, after this ‘informal consultation,’ the consulting sgesagrees that the
proposed action is not likely to have adverse effects, then formal consultatiguiredeIn formal
consultation, the consulting agency must prepare a biological opinion that adesastitm
agency as to whether the proposed action, alone or ‘taketinéwgvith cumulative effects, is likely]
to jeopardize the continued existence of listed species or result in thectlestor adverse

modification of critical habitat.”Conservation Cong. v. U.S. Forest Serv., 720 F.3d 1048, 1

(9th Cir. 2013) (intamal citations omitted).
b. Application

After reinitiating consultation, the FWS and the USDA determined the subjectapel s
of the consultation. AR A55783. Based upon the discussions, the USDA completed a BA
concluded that the 2005 program’s termination and permits would not likely have an affeetsq
on the flycatcher or its environment. AR A598621, A6040.The BA included historical
consultation for actions beginning in 1997 through the 2005 progta®mAR A59866121.
However, the BA only reviewed the USDA'’s 2010 decision to terminate the 2005 pragdaits

051

and

related permits. AR A6040.he FWS concurred with the USDA's findings, which concluded the

USDA'’s consultation obligations under Section 7 of the ESA. AR A6207.

The Center argues the scopt the informal consultation should have led to form
consultation and included review of all of the impacts from all of the USDAsracpursuant to
50 C.F.R 8§ 402.164owever, 50 C.F.R 8§ 402.16 did not require formal consultation as suggé
by the Gnter. The regulation requires formal consultaberreinitiatedvhen new information
comes to light that affects the decision made in the original formal consultatiomalFd
consultation was not pursued during the original program. Accordingly, 50 C.F.R. § 402.14
not apply and does not mandate formal consultation.

Rather, 50 C.F.R. § 402.12(f) governs the contents of the BA, which thiedgederal
agencydiscretion in determining the document’s conteteConservation Cong. v. U.S. Foreg

Serv, 720 F.3d 1048, 1056 (9th Cir. 2013Yhe contents of a biogical assessment are at th

‘discretion’ of the federal agencidepend on the nature of the Federal action,” amay" include

on-site inspections of the affected area, exp&rews, literatire reviews, and analysis of alternat
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actions, as well axonsideration of cumulative effects, and the results of any related st60ies.

C.F.R. 8 402.12(f)"Yemphasisn the origina). Here, when the BA concluded that terminating t

program would notikely have an adverse effect on the flycatcher and the FWS concurred, the

USDA'’s Section 7 consultation requirements were fulfilled.

The Center relies owild Fish Conservancy v. Salaz&?8 F.3d 513 (9th Ci2010) to

argue the scope of the BA shouidve included all of the USDA'’s actions and the resulti

impacts.Wild Fish Conservancys dissimilar to the facts in this case. The court in Wild Fi
Conservancyheld a longterm project could not be delineated into smaller projects to ay
determinirg the cumulative effect in a BiOjpd. at 525. Here, the USDA did not delineate i
project to avoid showing future impacts in a BiOp. Rather, it terminated its projectitbaay
future impacts. This case is therefore inapposite and does not supgdelititiff’s position.

For the reasons stated, the Court therefore GRANTS Defendants summargntadgm
Claim 3.

3. USDA Did Violate Section 7(a)(1) of the ESA.

The Center brings its second claim under Section 7(a)(1) of the H®ACenter argues|
thatthe USDA violated Section 7(a)(1) by failing to adopt “any conservation progoasigned
to conserve the flycatcher. ECF No. 28. The USDA responds that it satisfied the &&Anays.
ECF No. 30. First, it designed and adoptedibetleprogram, in part, to conserve habitats th
endangered species like the flycatcher rely updrSecond, it applied a lorgtanding policy to
discontinue and terminate permits adversely effecting endangered slaecies.

a. Legal Standard
When enacting the ESA, Congress intended to halt and reverse the trend toward §

extinction at all costsTennessee Valley Authority)37 U.S. at 184. Section 7(a)(1) of the ES

requires federal agencies consult with the FWS and act with its assistaace/tout conservation

prograns for endangered species. 16 U.S.C. §8 1536(a)(1). “Conservation” means to U

ng
sh
oid

S

at

spec

A

S€ ¢

necessary methods and procedures to bring any endangered species to the point at wr

conservation efforts are no longer necessary. 16 U.S.C. § 1532.

Accordingly, the ESA eates an affirmative duty: it requires federal agencies take pr
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steps to conserve endangered species. Tennesse Valley Authority, 437 U.S. at 182 dbesE

not mandate specific dutieByramid Lake Paiute Tribe of Indian®98 F.2d at 1410. Moreowe

courts defer to an agency’s determinations on how to fulfill its dddeBut taking insignificant

measures cannot satisfy the requirements under Section 7&8¢. at 1416-19.

b. Application

Because the Center challenged the 2010 dectsidarminate the program, the Court
determines whether the USDA fulfilled its Section 7(a)(1) obligations by tatmgthe program
and if the USDA fulfilled its obligationafter terminating the program. The Court finds that tlj
USDA did not fulfill its doligations under Section 7(a)(1).

The FWS listed the flycatcher as an endangered species in 1995. AR A6034. Acgprd
the ESA requires that the USDA (and in this case the focus is on APHIS) use it#atdgluarry
out flycatcher conservation programs in consultation with assistance from theHravn 1999 to
2010, the USDA authorized the beetle release program and then operated thedashofairg
to encourage native plant life and in turn benefit species including the flycatch&S3g-92.
After learning the programs could adversely affect the flycatcher or itathabitat, the USDA
sought consultation from FWS. AR A5064, A5628-29.

The USDA and the FWS agencies consulted on whether to terminate the prograsn
related permits. AR AB86-6121. This consultation included USDA'’s BA, which detailed actig
the USDA pursued in terminating the program and resulted in a finding of an unlikelihog
adverse effect on the flycatché&d. The FWS concurred with the finding that the terminatd
the program may affect but was not likely to adversely affect thatéliger or its critical habitat.
AR A6207.

The USDA first argues that its actions satisfied its obligations under Secadi)7
because the program served, in part, to conserve habitat that endangered spagoes rir
survival—including the flycatcher. ECF No. 30.

The USDA correctly characterizes its obligations as a general but affievdiy to

conserve endangered species. ECF No. 30 at 8. It also correctly claimssisng are entitled
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deferenceld. But despite the duty’s general and deferential nature, the USDA cannapuoaly
its program for fulfilling Section 7(a)(1) obligatioafier terminating the program. Regardless ¢
the program’s purpose between 1999 anti02@he flycatcher remained an endangered spe(
after USDA terminated the program. Accordingly, the USDA had a contirabhgation under
Section 7(a)(1) to carry out conservation measures until conservation was no laagsane
This was especiallrue given the beetle’s negative impact on the flycatcher’s habitat. Whilg
USDA is not explicitly obligated under Section 7(a)(1) to directly mitigatenadge to the
flycatcher habitat arising from its beetle release program, termination abitp@m certainly did
nothing to reverse or end the damage to the flycatcher’s habitat inflicted bgofaintling to be
inflicted by) the beetles. As a result of the information it received aboutithiefaf its beetle
release program, the USDA was clealyare of the accelerating deterioration of the flycatch
habitat and the increasing urgency of its obligation under Section 7(a)(1) to emgagsdrvation
efforts. Thus, e ESArequired (and requireshat the USDA takesome action in an effort to
adually conserve the flycatcheFhe USDA cannot rely upon its terminated program to satisfyj
Section 7(a)(1) duties.

The USDA'’s second argument also fails to demonstrate that USDA fulfilled dtooSe
7(a)(1) obligations. USDA argues it satisfied its obligations by following its-&dagding policy
to terminate existing permits and discontinue issuing permits that were found teehygedfect
endangered animals. ECF No. 30 at3%8 The USDA’s argument is unavailing. Whil
terminating the permittop program would stop the future damage that would be done to
flycatcher’'s habitat by the release of additional beetles, terminatingghanice of permits, ag
noted, does nothing to satisfy the USDA’s duties under Section 7(a)(1) to take stspilish
programing tqoreserve the flycatcher. In short, the USDA has not adequately demonstrated
its termination policy satisfies its affirmative duty to adopt a “conservatiohitypas required
under Section 7(a)(1). Simply referencing USDA’'s own “latgnding” policy regardig
terminating the use of biocontrol agents is insufficient. As of the time of the ssibns in this
case, the USDA has not identified a separate USDA conservation programésjusuitbdo the

termination of the beetle release program which serves to conserve the hdbgdtyafatcher.
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Because no further action is alleged or found in the record, USDA has not datssfi
ongoing obligations under 7(a)(1) by simply terminating the beetle program found tsedgv4
affect the flycatcher. The Cduherefore grants summary judgment in the Centawer on this

claim.

4. Claims4 and 5 Brought under NEPA
The Center brings Claims 4 and 5 under NEREPA imposes only procedural

requirements rather than particular substantive redidtguna Greenbeltinc. v. U.S. Dep'’t of

Transp, 42 F.3d 517, 523 (9th Cir. 1994). It requires federal agencies take a “hard look”
environmental consequences of its proposed major actions. Ocean Advocates v. U.S. Army

of Eng’rs 361 F.3d 1108, 1124 (9th Cir. 2004).

NEPA also requires agencies complete an Environmental Impact Staten8nfiofEdny
major federal action that may significantly affect the quality of the humanoamvent. 42 U.S.C.
§ 433(2)(C). However, an agency may prepare an Environment$#mssnt (EA) to determing
if its proposed action might significantly affect the quality of the human environbedate
preparing an EIS. 40 C.F.R. § 1508.9. An EIS is not required if the agency issues a Finding
Significant Impact (FONSI) in its EADep’t of Transp. v. Public Citizen, 541 U.S. 752, 75
(2004).

a. TheUSDA did not violate NEPA
The Center argues USDA violated NEPA implementing procedure 7 C.F.R. 372.9
failing to implement mitigation and remedial conditions outlined in the envirorane

documentation and committed to as part of the decisiaking process.

WD

14

eI
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USDA responds that the mitigation commitments that it committed to pertained only to

APHIS insectary sites. It also argues APHIS only had the authority tee matigation
commitmentsfor its own sites. Finally, it asserts that because it submitted a Finding ol
Significance rather than mitigated Finding of No Significance, even if the Finding of N

Significance outlined remedial measures, it was not bound to them.
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I. Legal Standard

Under 7 C.F.R. 372.9(f), APHIS is required to implement mitigation and other conditions
established in environmental documentation and committed to as part of the de@kiog

process. 7 C.F.R. 372.9(f). Environmental statements are sufficient wiggouring an agency to
actually mitigate adverse environmental impacts or without assurances thapattiess will

mitigate against adverse impackgler v. Cisneros, 136 F.3d 603, 608 (9th Cir. 1998). HoweVer,

NEPA mandates that an agency must implement mitigation measures that the agency @orpmit
to in the environmental impact statement as part of the decision for the federalldction
ii.  Application
7 C.F.R. § 372.9(f), on its face, governs APHIS’ actienst the USDA entirely. APHIS
made the followng statements about mitigation and remedial efforts or responsibilities:

1. 1997 Biological Assessment and Project Proposal:

The proposal states that “[a]Jny needed remedial actions such as manual reveggtati
[...] will be implemented several years before the expected arrival of biotagents,
if research and monitoring indicate a need.” AR A1286. The actions would be taker
before general release. AR A1286. The proposal recommends that the Salicedz:
Consortium be responsible for recommending repression or implementations method:
Id. APHIS acted as a member of this group but made no specific commitments to|carr;
out remedial dbrts. AR A129293. The USDA—acting through its Natural Resources
Conservation Servieewas offered as the lead agency for natural revegetaiidthe
proposal assignetesponsibilities for manual revegetatitmthe land management
agencies at eaghdividual site. AR A1293-94.
2. Final EA
APHIS did not commit to any sgific or general actions. AR1534.

3. Memorandum of Understanding

The memo defined the roles and responsibilities for the joint management ofttee bee
program. AR A1737. APHIS did not gonit to any remedial dutieid.
4. 2003 EA and 2004 Monitoring Plan

-22 -




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

. 2005 Final BA and EA

APHIS agreed to participate in the interagegeyup to address flycatcher need®
A6040.However, t explicitly disnmissed eradication effortid. The FWS supported this decision
AR A3994-99.

In asserting its fourth claim, th@enterattempts to point tall mitigation and remedial
commitments maal throughout the record. However, 7 C.F.R. 8 372.9(f) applies only to
commitments made by APHIS specifically. APHIS made no commitments until thee2086d
BA. It committed to take remedial actions to the 2005 sitetilmes, which are north 087N
latitude This commitment does not extend to the sites belov@Thelatitude—the sites which
may require remedial actionBhe Center has not shown APHIS failed to follow through with

commitments under the 2005 program. Accordingly, APHIS hasioletted 7 C.F.R. § 372.9(f).

APHIS agreed to meet with project cooperators and land managers to develop ar

implement a restoration plan for sites in the 2005 program if monitoring sugges

need. AR A3120.The plan offered generic examples as for mitigation procedares|

The plan also committed to immediate site visits to 2005 locations if a real or potd
risk to the health of human or ntarget species arodel. If thereduction or removal
of the beetles arewarranted, a plan would be developé&tl. APHIS againoffered

generic examplesd.

APHIS and FWS clarified APHIS committed to revegetation and mitigation plan
the USDA insectary sites if found to be necessary, but landownersaratjers were
solely responsible for addressing unanticipated impacts at their sites3%99%5.They

emphasized APHIS had no authority or discretion of potentiatrptesdse indirect

effects otherwisdd.
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b. The USDA Did Not Violate NEPA Supplementation Requirements
The Center argues that the USDA violated NEPA by terminating the progriuoutvi
supplementing previous NEPA documents. ECF No. 28. The Center contends tHi8Dhe
needed to supplement the NEPA documents after learning the 2005 EA assumptions
erroneousld. The USDA responds that it was not required to supplement its NEPA review beg
no ongoing federal action existed. ECF No. 30.
I. Legal Standard
If an agency initially prepares an EIS, NEPA also requires that the agenpleswugmt the
EIS if “significant new circumstances or information relevant to environmeataterns and
bearing on the proposed action of its impacts” afsends of the Clearwater Dombeck 222

F.3d 552, 557-58 (9th Cir. 2000).

However, “supplementation is necessary only if there remains major Fedéval tact

occur, as that term is used in [42 U.S.C.] § 4332(2)(C).” Norton v. Southern UT Wildel

Alliance, 542 U.S. 55, 73 (2004internal quotation marks omitted). Section 4332(2)(C) requi
federal agencies to provide environmental impact statements “in every recomiorendagport
on proposals for legislation amdher major Federal actions significantly affecting the quality

the human environment42 U.S.C. § 4332(2)(C).

The term “action significantly affecting the quality of the human enwremt” closely
tracks the language used in the regulation permitting the issuance of a FONS&Ijsaddiowed
“only if the [EA] supports the finding that the proposed action willhate a significant effect on
the human environment.” 40 C.F.R. § 6.206(a). Therefore, “[i]f there remains major Fedieral
to occur, and if the new information is sufficient to show that the remaining aatlaffect the
quality of the human enviroment in a significant manner or to a significant extent not alred

considered, a supplemental EIS must be prepared.” Marsh v. Oregon Nat. Res. Counc. 4

5 WE

caus

Nes:

(€S

ady
D0 U

360, 374 (1989). This “permits the public and other government agencies to react to th@effect

a proposed action at a meaningful timie.”at 371.
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ii.  Application

The USDA completed an EA that resulted in a FONSI in July of 1999 for itslin
program. AR A15254. The FWS concurred with this finding. AR A3422. The USDA comple
a second EA redting in a FONSI in June 2005 for the second phase of its program. AR A3
Again, the FWS concurred. AR A3436, A3486-88.

Accordingly, the Court finds that the USDA did not violate its supplementation abhgat
under NEPA. There are two reasons for this ruling.

First, NEPA only requires supplementation of an EIS, not an EA. The USDA n
completed an EIS. It instead completed an EA in 1999 and a second EA in 2005, both of
resulted in a FONSI; therefore, an EIS was not required. Because an EIS was metl rexqui
supplementation was required under NEPA. 50 C.F.R. § 1502.9(c)(1)(ii).

Second, even if the USDA needed to complete an EIS, the USDA did not ne
supplement its NEPA documents because there was no ongoing major federaEacin&A
resulted in a FONSI. These findings represented the USDA'’s determinatioitstipabposed
actions would not have significant effect on the human environmemteaning theravas no
ongoing major federal action. Because there was no ongoing major fedeval aggn ifthe

USDA completed an EIS, NEPA would not require the USDA to supplement its documents
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V. CONCLUSION
For the reasons discussed above,

IT 1S ORDERED that Plaintiffs Center for Biological Diversity, Maricopa Audubog

Society, and Dr. Robin Silver's Motion for Summary Judgment, ECF No. 28, is GRANNEIL

PART AND DENIED IN PART. The Clerk of the Court is instructed to enter nuelgt in favor

of the plainiffs as to Claim Two.

IT IS FURTHER ORDERED that Defendants Tom Vilsack, Gregory Parham, Sally

Jewell, and Dan Ashe’s Cross Motion for Summary Judgment, ECF No. 30, is GRANTE

PART AND DENIED IN PART. The Clerk of the Court is instructed to enter nuelgt in favor

of the defendants as to Claims One, Three, Four, and Five.

DATED: July 24, 2017.
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RICHARD EBOULWARE, I
United States District Judge
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