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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* %
GEORGE BRASS Case N02:13¢v-02020GMN-VCF
Petitioner
V. ORDER
BRIAN WILLIAMS , et al,
Respondents.

This counseled habeas petition pursuant to 28 U.S.C. 8 2254 comes before the (
respondents’ wtion to dismiss(ECF No. 72). Petitioner has opposed (ECF No. 78),
respondents have replied (ECF No. 81).

Background

Petitioner in this action challenges his state court conviction pursuant to aglof one
count of murder with use of a deadly weapon, two counts of ateimupirder with use of a dead|
weapon, one count of conspiracy to commit robbery, one counbbéry with use of a deadl
weapon, and two counts of attermgtobbery with use of a deadly weapon. (Ex.63).

Petitioner was initially charged with several crimes in connection with an ircote
September 22, 2006, in whiébur men robbednd attempted to rob a group of men at gunpg
killing one. (Ex. 2). More than twoyears later, petitioner was charged with several criimg

connection with an incident that took place on September 15, 2006, in which threebined

1 The exhibits cited in this order, which comprise the relevant state court record, are located at ECF Nos. 26-40, 73
& 83.
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and attempted toob another group of men at gunpoint, killing one. (Ex. 40). On the Sf
motion, the trial court joined the two indictments into one t(iak. 45).Petitioner initiallyentered
a plea of guilty to two counts of robbery with use a deadly weapon, but later moved towi
the plea (Exs. 23& 28). The trial court granted petith@rs motion.(Ex. 30).

Following a jury trial, etitioner was convicted of all charges related to the Septembd
2006, incident and acquitted of all charges related to the September 15, 2006, ir(€”eb8).
Judgment of conviction was entered on December 30, 2009. (Ex. 63). Petitionercapieale
64 & 68). The Nevada Supreme Court affirmed. (Ex. 72).

Petitionerthenfiled a state court petition for writ of habeas corpus. (Ex. 75). Appo
counsel filed a supplement to the petition. (Ex. 88). The trial court denied the p&xidrig,
and the Nevada Supreme Court affirmed (Ex. 101).

OnOctober 28, 2013, petitioner filed his federal petition for writ of habeas corpus pu
to 28 U.S.C. § 2254. (ECF No. 1). Appointed counsel thereafter filed the first amended |
(ECF No. 24), which is the operative petition in this case.

On September 18, 2015, petitioner filed a second petition for writ of habeas corpus
court. (Ex. 108)The trial courtdeniedthe petition as procedurally barred. (Ex. 1IHe Nevada
Court of Appeals affirmed. (Ex. 112).

Respondents have now moved to dismiss several grounds of the petitiorcagnizable,
unexhausted, untimely and/or procedurally defaulted.

Cognizability
Respondents argue that Grounds One, Two, Five and Nine are not cognizable dn

habeas review.

Respondents argukat petitioneraisedGrounds One, Two and Fiwnly asissues of state

law in the state courts and therefa@nnot now stata federal habas claim.The Court is not
persiaded.First, as will be discussed below, petitiomaisedGrounds One, Two and Fivas

federal constitutional violationia the state courts. Second, wdhadrarguments petitioner mag

ate’s

thdra

Br 22,

nted

rsuan

hetiti

n sta

fedel

U

e




© 00 N o o b~ w N P

N RN N RN N RN N NN R P R R R R R R R
0o N o oo A O N R O ©O 0O N 0o ON -, O

in state courtre irrelevantfor purposes otleterminingwhether a claim is cognizable in fede
court. The only relevant question is what petitioner has claimed in his federal pattas?

Review of the petition reflectsahGrounds One, Two and Five all raise cognizable feqd
claims.In Ground One, petitioner asserts that the trial court improperly admitted aroB&ren
violation of his Fifth, Sixth and Fourteenth Amendment rights to a fair trial and duespre€F
No. 24 at16-17. In Ground Two, petitioner asserts that his Fifth, Sixth and Fourtg
Amendment rights to due process and a fair trial were violated by the joinderntwbtirecidents
for trial. (Id. at 17). And in Ground Five, petitioner asserts that his Fifth, Sixth and Fourte
Amendment rights to &air trial and due process were violated when the trial court denie
theory of defense instruction, gave insteathrere presenéanstruction, and thergave other
instructions that contradicted the mere presence instructidrat @23). The motion to dismis
Grounds One, Two and Five on the grounds they are not cognizable will therefore be den

Ground Nine asserts a claim of ineffective assistance ofgoosictioncounsel.“[T]here
is no federal constitutional right to the assistance of counsel in connectiontatétcallateral
relief proceedings, even where those proceedings constitute theidirsif treview for an
ineffective assistance of counsel claimMartinez v. Schrirp623 F.3d 731, 7390 (9th Cir.
2010),rev’d on other grounds by Martinez v. Ry&66 U.S. 1 (2012xee als@8 U.S.C. 8§ 2254(i
(“The ineffectiveness or incompetence of counsel during Federal or State collaista
conviction proceedings shall not be a ground for relief in a proceedinggatisder sectior
2254."). Contrary to petitionés assertionMartinezdid not create a freestandingich based or
ineffective assistancef postconviction counsel.See Martinez566 U.S. atl4-16 Lambrix v.
Secy, Fla. Dept of Corr,, 756 F.3d 1246, 12683 (11th Cir. 2014) Respondents are therefq
correct that Grond Nine does not state a cognizable habeas claim. Ground Nine will theee
dismissed with prejudice.

/

2 The Court recognizes that petitioner still cites some state laws in his federal habeas petition. However, to be clear,
in the context of petitioner’s due process and fair trial claim, the question will not be whether any violations of state
law occurred but rather whether whatever occurred rendered the trial so fundamentally unfair so as to be a violation
of due process.
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Exhaustion

Respondents argue that Grounds One, awFive are unexhausteldecause petitione
never asserted them as federal claims in state.court

Under 28 U.S.C8 2254(b)(1)(A), a habeas petitioner first must exhaust state
remedies on a claim before presenting that claithédederal courts. To satisfy this exhaust
requirement, the claim must have been fairly presented to the state courts elgriipletigh to
the highest state court level of review availalieg., Peterson v. Lampe19 F.3d 1153, 115
(9th Cir. 2@3) (en banc)Vang v. Nevada329 F.3d 1069, 1075 (9th Cir. 2003). In the state co

the petitioner must refer to the specific federal constitutional guarantee ah@dlswstate the

facts that entitle the petitioner to relief on tederal constittional claim.E.g., Shumway v. Payn
223 F.3d 983, 987 (9th Cir. 2000). That is, fair presentation requires that the petitionertpes
state courts with both the operative facts and the federal legal theory upon witieimnthie based
E.g., Castillo v. McFadder399 F.3d 993, 999 (9th Cir. 2005). The exhaustion requirement in
that the state courts, as a matter of federal state comity, will have the fostunply to pass upof
and correct alleged violations of fedkconstitutional guardeesSee, e.g., Coleman v. Thomps
501 U.S. 722, 731 (1991).

Petitioner raised th&actual predicate oGround One, Two and Five in hirect appeal
but he asserted only that they violated his “constitutional rights to due process andrelfaif
(Ex. 68). There was no indicatiotiat petitioner was stating a federal claietitioner s direct
appeal therefortailed to exhaust Grounds One, Two and Five.

Petitioner again raised the factual predicates of Grounds One, Two and Fivein bes

habeas petitignthis time in an explicit attempt federalizethem (SeeECF No. 75 at 6).He

3 While petitioner cited several state court cases in connection with Grounds Two and Five, some of which directly
or indirectly cited federal court cases, there was no indication in the state court briefs that they were being cited for
their discussion of a federal constitutional claim. The mere citation to state court cases that trace back (in some
cases through several cases) to a federal case is insufficient to fairly present the claim as a federal issue. See
Arrendondo v. Neven, 763 F.3d 1122, 1138 (9th Cir. 2014) (“[C]itation to a state case analyzing a federal constitutional
issue serves the same purpose as a citation to a federal case analyzing such an issue . . . [flor a federal issue to be
presented by the citation of a state decision dealing with both state and federal issues relevant to the claim, the
citation must be accompanied by some clear indication that the case involves federal issues. Where ... the citation
to the state case has no signal in the text of the brief that the petitioner raises federal claims or relies on state law
cases that resolve federal issues, the federal claim is not fairly presented.”).
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argued with respect to each grountathis Sixth and Fourteenth Amendment rights weotated
“due to ineffective assistance of counsel, denial of a fair trial and denial of czaespro Seeid.
at 710). Petitioner was clear thae was assertinigoth ineffective assistance of counsel and
“substantive underlying constitutional clamhich Trial and Appellate Couabfailed to raiseor
address in prior proceedings” in connection with each Gréugd. at 6). Petitioner'scounseled
supplemental brief also addressed the claim in Ground One, arguing th&tédsiois state an
federal constitutional rights to due process and a fair trial. (Ex. 88)atThe trial court rejectec
the substantivelaims on the grounds thaheyhad been raised and decided on direct appea
therefore wersubject to the law of the case doctrine. (Ex. 4t135).

The Nevada Supreme Cowtldressed the substantive claim asserted in Ground
rejecting it, as the trial court did, under the law of the case doctrine, but did notsatidr
substantive claims iGrounds Two and FiveThis silence however, does not render Groun
Two and Five unexhaustdmbcausdhe petitioner otherwise fairly presented these cldorbhe
statés highest court.The Courtfinds that Grounds One, Two and Fivave beensufficiently
exhaustedby way of the petitionés first state habeas petition. The motion to dismiss these ¢
as unexhausted will therefore be denied.

Timeliness

The oneyea limitation period for § 2254 petitions begins to run after the date on w
the judgment challenged became final by the conclusion of direct revidwe expiration of the
time for seeking such direct review, unless it is otherwise tolled or subjéetatyed accrual 28
U.S.C. § 2244(d)(1)(A).A claim in an amended petition that is filafter the expiration of thg
oneyear limitation period will be timely only if the claim relates back to a timely filed cl
pursuant to Rule 15(c) of the Federail& of Civil Procedure, on the basis that the claim af
out of“the same conduct, transaction or occurréaseghe timely claimMayle v. Felix 545 U.S.

644 (2005). IrMayle the Supreme Court held that habeas claims in an amended petition

4 Respondents’ argument that these claims were raised only as ineffective assistance of counsel claims is therefore
entirely unpersuasive.

5 The statute of limitations may also begin to run from other events, § 2244(d), but petitioner does not claim that
any of those provisions apply in his case.
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arise out of “the same conduct, transactionanuorence’as prior timely claims merely becau
the claims all challenge the same trial, convittio sentence. 545 U.S. at 655-64. Rather, u
the construction of the rule approvedviiayle, Rule 15(c)ermits relation back of habeas clait
assertedn an amended petitiorohly when the claims added by amendment arise from the
core facts as the timely filed claims, and not when the new claims depend upon eparatesn
‘both time and tygefrom the originally raised episodés45 U.S. at 657. In this regard, t

reviewing court looks téthe existence of a commocore of operative factainiting the original

and newly asserted claifig\ claim that merely addsa new legal theory tied to tkame operative

facts as those initially allegédiill relate back and be timely. 545 U.S. at 659 & n.5.

Respondents argue that Ground Eight is untimely because it was filed aftepithéan
of the oneyear statute of limitations and does not otherwise relate back to the claims in tie
filed initial petition. Petitionerappeardo concede that Ground Eight is timely i it relates
back.

In Ground Eight, petitionerasserts thatis trial counsel failed to investigate ar
erroneously adviselim in relation to the plea agreememthich violated hs right to effective
assistane of counsel and due process of law under the Fifth, Sixth and Fourteenth Amerfd
(ECF Nb. 24 at 34)Specifically, petitioner agsts that counsdhiled to advise him as to th
penalties he woulthceif convicted at triabr that he could be found guilty under the felony mur
rule. The original, timelypetition in this case alleged that trial counsel was ineffective
encouraging petitioner to withdraw his guilty pkead hat this wasbad advice’ (ECF No. 7 at
30-3)). It alleged further that counsel led petitioner to believe that withdrawing laisvoleld be
in his best interest and that he would not be found guilty at trial.

The Court does npts rapondents daegad Ground Eighas pertaining to trial counssl
conductafterthe plea was withdrawn (as opposed to the origietition which respondents reg

as pertaining to counssl conductbeforethe withdrawal). Both the original petition and t

amended petition assert claims that tcalinselinadequately advised petitioner with respect

& There are no allegations of counsel’s “failure to investigate” apart from the alleged failings having to do with
withdrawal of the plea agreement.
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whether to withdraw his plea and both thus necessarily pertain to cewmaiiuct before the plga

was withdrawn. The Coucdoncludeghat Ground Eight of the amended petition is based up

common core of operative fact with the original petiti®fhile Ground Eightcontains additional

DN a

factual detailnot included in the original petition, the stdosce of those facts is more or lgss

suggested in the original petitioGround Eighthereforerelates back to the timely filed origin
petition, and the motion to dismiss Ground Eight as untimellybel denied
Procedural Default

A federal court cannot reviewclaim “if the Nevada Supreme Court denied relief on
basis of ‘independent and adequate state procedoraidg.” Koerner v. Grigas328 F.3d 1039
1046 (9th Cir. 2003). I€oleman v. Thompspthe Supreme Court held that a state prisoner
fails to comply with the state’s procedural requirements in presenting his clabagas from
obtaining a writ ofhabeas corpus in federal court by the adequate and independent state
doctrine. Coleman v. Thompsorb01 U.S. 722, 73B2 (1991). A state procedural bar

“adequate” if it is “clear, consistently applied, and vestablished at the time of thetgioner's

purported default."Calderon v. United States District Court (Bea®p F.3d 1126, 1129 (9th Ciy.

1996). A state procedural bar is “independent” if the state court “explicitbkes the procedurd
rule as a separate basis for its decisiordhg v. Nevada329 F.3d 1069, 1074 (9th Cir. 2003).
state court’s decision is not “independent” if the application of the state’s tefieutiepends of
the consideration of federal lairark v. Californig 202 F.3d 1146, 1152 (9th Cir. 2000).
Where such a procedural default constitutes an adequate and independent state gf
denial of habeas corpus, the default may be excused only if “a constitutional violatoletsy
resulted in the conviction of one who is actually innocent,” oreafgtisoner demonstrates cad
for the default and prejudice resulting fromMurray v. Carrier, 477 U.S. 478, 496 (1986).
To demonstrate cause for a procedural default, the petitioner must “show thai
objective factor external to the defense impeded” his efforts to comply weitstdke procedurs
rule. Murray, 477 U.S. at 488. For cause to exist, the external impediment must have prg
the petitioner from raising the clainSee McCleskey v. Zarmt99 U.S. 467, 497 (1991). Wil

respect to the prejudice prong, the petitioner bears “the burden of showing not tnatrehe
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errors [complained of] constituted a possibility of prejudice, but that they warked actual ang
substantial disadvantage, infecting his entire [proceeding] with errors ditabasal dimension.”
White v. Lewis874 F.2d 599, 603 (9th Cir. 1989) (citibpited States v. Fradyl56 U.S. 152
170 (1982)).

Respondents argue that Grounds FourEigtit are procedurally defaultéd.

A. Ground Four

In Ground Four, petitioner asserts thia¢ trial court improperly granted his motion
withdraw his guilty plea and thereby violated his Fifth, Sixth and FourteemgmAdment rights
Petitioner did not raise this claim on direct appeal but did raise it firgtistate habeas petitiol
(See Ex. 88 at 6). The staimurtsfound the claim procedurally barred pursuant to Nev. Rev.
§ 34.810(1)(b)(2) because it could have been, but was not, raised on direct appeal. (Ex.
n.2).

Petitioner concedes th@round Four has been procedurally defaulted and that he ¢
show cause for the default. Accordingly, Ground Four will be dismissedvejidice.

B. Ground Eight

As just discussedGround Eight asserts that trial counsel failed to investigate
erroneously advised petitioner in relation to the plea agreement, whlaked petitioner’s right
to effective assistance of counsel and due proceksmvofinder the Fifth, Sixth and Fourteer
Amendments(ECF No. 24 at 34). Respondents argue thettitipner did not raise the claim i
Ground Eight until his second state habeas petitidnich was deniedas procedurally barre
pursuant to Nev. Rev. Stat. § 34.726 and § 34.8P@titioner argues that the state coy
considered the claim as having been raised in the first state habeas petitibeyaiodet iis not

procedurallydefaulted

In its order on the petitioner’s second state habeas petikie trial court noted that while

no claim of ineffective assistance of counsel relatetthéoguilty pleavithdrawd had beerraised

in thefirst petition, it was framed that way at the evidentiary hearing and the trial cmsitiered

7 Respondents also argue that Ground Nine is procedurally defaulted, but as Ground Nine fails to state a cognizable
habeas claim, this contention is unnecessary to address.
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and rejected the claim in its order on the first state habeas petit@eEX. 110 at 6).Thetrial
court also indicated that the Nevada Supreme Court, on appeal of that order, held thaep

had failed to demonstrate ineffective assistasfceounsel based on the guilty plea withdraw

(1d.)

etiti

al.

While the state trial coutielievedthat it had already ruled on the petitioner’s ineffective

assistance of trial counsel claim, a review of the trial court’s order indicaiteis did not® (See
Ex. 113. Moreover, the Nevada Supreme Court did not rule on any claim that trial couns
ineffective in connection with withdrawal tfie guilty plea. Rather, the Nevada Supreme C
held that petitioner had not demonstrated #mgiellaé counsel was ineffective for failing to rai
the claim that the trial coutad improperly granted the motion to withdraw. (Ex. 101 At @ his

is a fundamentally different claim from the claim petitioasserts in Ground Eight. According]
neither the trial courtar the Nevada Supreme Court ruled on the claim in Ground Eight i

context of the first state habeas petitidthere the claim waalsonot presented withithe four

corners of thero sepetition or its counseled supplemght Court cannot conclude that the clai

was fairly presented to the Nevada Supreme QGhuing petitioners first state habeas petition

Petitioner did raise the claim in his second state habeas petition. It iad, ithe only
claim raised in thapetition (Ex. 108).The state courts found tlsecondpetition procedurally
barred as untimelynder Nev. Rev. Stat. § 34.786d successivender Nev. Rev. Sta§. 34.810.
The Ninth Circuit has held that the Nevada Supreme Court’s application trhgdaess rule in
§ 34.726(1) is an independent and adequate state law ground for procedural débaatt.v.
McDaniel 80 F.3d 1261, 12680 (9th Cir. 1996)see also Valerio v. Crawfor®06 F.3d 742
778 (9th Cir. 2002). The Ninth Circuit also has held that, at least htapital cased\ev. Rev.
Stat. 834.810is an independent and adequate sjedend for procedural defaulfang v. Nevada
329 F.3d 1069, 1074 (9th Cir. 2008grgas v. Burns179 F.3d 1207, 12322 (9th Cir. 1999).

8 The trial court indicated in its order that it had classified the claim regarding withdrawal of the guilty plea as an
ineffective assistance of counsel claim, citing to page 8 of its order on the first habeas petition. However, on page
8, the trial court classified petitioner’s grounds 1 through 4 as ineffective assistance of counsel claims. Grounds 1
through 4 did not contain any claim regarding withdrawal of the guilty plea. The order does not anywhere else
address a claim that trial counsel was ineffective for advising petitioner to withdraw his plea.
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Thus, in order fopetitionerto proceed on his claim in Ground Eight, he nsigiw cause an
prejudice for the default.

Petitionerargues that higlaim was not availablaentil after he filed his first state habe
petition because it is based on subsequest Supreme Coudecisions]afler v. Cooper132 S.
Ct. 1376 (2012) anMiissouri v. Frye 132 S. Ct. 1399 (2012 etitionerfurther argues that he c3
establisicausébased oMartinez v. Ryanl32 S. Ct. 1309 (201Bgcausgostconviction counse
rendered ineffective assistance by failing to raise this claimtial state courtollateralreview
proceedings

Because petitioner’s arguntenegarding cause is intertwined with the merits of the g
the Court defers consideration of his cause and prejudice argument until the timeenudrits
determination. The motion to dismiss Ground Eight as procedurally defaulkatiereforebe
denied without prejudice, to renew as part of the answer to the petition.

Conclusion

In accordance with the foregoing, IT IS THEREFORE ORDERED thatoretents’
renewedmotion to dismiss (ECF No. 72) is GRAND IN PART and DENIED IN PART a
follows:

1 Themotion to dismiss Ground Nine as noognizable is GRANTED;

2 The motion to dismiss Ground Four as procedurally defaulted is GRANTED

3. The motion to dismiss Grounds One, Two and Five as unexhausted is DEN

4 The motion to dismiss Ground Eightuaimely is DENIED;

5 The motion to dismiss Ground Eight as procedurally defaulted is DENIED
WITHOUT PREJUDICE to renew as part of the answer. The Court will defe
consideration of petitioner’'s cause and prejudice arguamgihthe time of its
merits determination.

IT IS FURTHER ORDEREDRhat respondents file an answer to all remaining claims ir

petition within thirty (30) days of the date of this ordérhe answer must include substant
arguments on the merits as to each remaining ground ipetiteon, as well as any renews

argument as to the procedural default of Ground Eight. In filing the answer, resgonulesh
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comply with the requirements of Rule 5 of the Rules Governing Section 2254 Casebmtéd
States District Courts and shaflezifically cite to and address the applicable state court wi
decision and state court record materials, if any, regarding each claim tghresponse as 1
that claim.

IT IS FURTHER ORDERED thapetitioner may file a reply within thirty (30) days
service of an answer.

IT IS FURTHER ORDEREDhat any state court record and related exhibits filed hg
by either petitioner or respondents shall be filed with a separate index ottexdenitifying the

exhibits by number.The CM/ECF attachments that are filed further shall be identified by

number or numbers of the exhibits in the attachment. If the exhibits filed willlspee than ong

ECF Number in the record, the first document under each successive ECF Nurhlier sitiaer
another copy of the index, a volume cover page, or some other document servingrasa@ tfilée
each exhibit under the ECF Number thereafter will be listed under an attachmerern(i.e.,
Attachment 1, 2, etc.).

IT IS FURTHER ORDEREDha the hard copy of any exhibits filed by either coun
shall be delivered for this case- to the Reno Clerk’ Office.

IT 1S SO ORDERED.

DATED THIS 24 day of May 2018%@/

M NAVARRO
STATES DISTRICT JUDGE
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