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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k% %

MARK ANDEREON, Case No. 213-CV-2097 JCM (VCF)
Plaintiff(s), ORDER
V.
WESLEY S. WHITE, et d.,
Defendant(s).

Presently before the court is defendants’, Wesley S. White and the law offices of Wesley
S. White (“defendants”), motion for summary judgnent and motion in the atemative to dsmiss
underrule 12(b)(1). (Doc. # 40. Plaintiff Mark Anderson (“plaintiff”) filed an oppaition (doc. #
49) and cefendant filed areply. (Doc. # 52.

I. Background

Plaintiff Mark Andersonretained defendant Wesley S. White, an attorney duy licensed to
pradicelawin Nevada, to represent him in adissolution d marriage proceeding against his former
wife. (Doc. #1at 10). Defendant filed the divorce complaint on gaintiff’s behalf on Mard 30,
2012.1d. at 11.Counsel for plaintiff’s former wife fil ed an answer and courterdaim on April 16,
2012.1d.

Defendants agreead to participate in a settlement conference before the Honarable Robert
Gaston on May 9, 2012.1d. At the settlement conference, plaintiff and hs wife signed a
memorandum of understanding (“MOU”), which outlined a settlement. Id. at 43-50. Later, the
plaintiff alleged that the “Wilson Property” was improperly disposed of in the MOU. Id.

Shortly after the settlement conference, plaintiff terminated his relationship with defendant

andretained replacament coursel. (Doc. #1at 12) On June 29, 2012counsel for plaintiff’s former
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wife filed amotion to enforce settlement. Id. Plaintiff’s replacement counsel fil ed an oppaitionto
motion to enforce settlement and courtermotion to set aside and deen the memorandum of
understanding urenforcedle, which was unsuccesdul. Id. Thereafer, replacanent coursel
appealed the judge’s order granting the motion to enforce settlement. (Doc. #1 at 34-36). That
apped is currently pending kefore the Nevada Court of Appeds. Id.

Plaintiff’s complaint asserts six causes of action including: (1) legal malpractice; (2) breach
of contrad; (3) breat o fiduciary duty; (4) bread of implied covenant of goodfaith and fair
deding; (5) negligent infliction d emotional distress; and (6) vicaious liability. (Doc. #1).
Plaintiff alleged defendant committed malpractice by advising plaintiff that the “Wilson property”
was likely to be adjudicated as community property. I1d. As aresult, plaintiff initiated this adion
in state court on September 3, 2013 Defendant removed to this court in November 2013.1d.

Defendants move for summary judgment or in the altemative to dsmiss uncer rule
12(b)(1). (Doc. #40.

[I. Legal Standard

i 12(b)(1) lack of subjed matter jurisdiction

A court mustdismiss a plaintiff’s complaint for lack of subject-matter jurisdiction. FED. R.
Civ.P.12(b)(1). Federd Rule of Civil Procedure 12(b)(1) pemits a party to as<ert this defense by
motion. Id. Althoughthe defendant is the moving party in amotionto dsmissbrougit uncerrule
12(b)(1), the plaintiff is the party invoking the court’s jurisdiction and beas the burden of proving
that the case is properly in federd court. McCauleyv. Ford Motor Co., 264F.3d 952, 9579th Cir.
2007) (citing McNutt v. General Motors Acceptance Corp., 298U.S. 178, 1891936). However,
acourt may raise the question d subjed matterjurisdiction suasporte at any time duingan adion.
United Satesv. Moreno-Morill 0, 334F.3d 819, 83{9th Cir. 2003. Regardlessof who raises the
issue, "when a federd court concludes that it ladks subjed-matter jurisdiction, the court must
dismissthe complaint inits entirety.” Arbaughv. Y&H Corp., 546U.S. 500, 514, 12&. Ct. 1235,
163L. Ed. 2d 109720086.

“A plaintiff suing in federal court must show in his pleading, affirmatively and distinctly,

the existence of whateveris essentia to federd jurisdiction, and,if he does nat do so, the court, on
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having the defect called to its attention or on discovering the same, must dismiss the case.” Tosco
Corp. v. Communities for a Better Env’t, 236F.3d 495, 4999th Cir. 200]).When presented as a
factual challenge, arule 12(b)(1) motion can be suppated by affidavits or other evidence outside
of the pleadings. United Satesv. LS. Biotedhs., 379F.3d 672, 700 n.140th Cir. 20049 (citing &.
Clair v. City of Chicago, 880F.2d 199, 20%9th Cir. 1989).

Because ripeness pertains to a federal court’s subject matter jurisdiction, it is properly the
subjeda of arule 12(b)(1) motionto dsmiss Whitev. Leg 227F.3d 1214, 124Z%th Cir. 2000.
Subjed matterjurisdiction daes nat exist overclaimswhich arenat ripefor adjudication. Cardenas
v. Anzai, 311F.3d 929(9th Cir. 2007).

1. Discussion

The Ninth Circuit has held that a matter is not ripe “if it rests upon contingent future events
that may not occur as anticipated, or indeed may not occur at all.” Scott v. Pasadena Unified Sh.
Dist., 306 F.3d 646, 66249th Cir. 2002 (quaations omitted). The ripeness doctrine has bath a
constitutional comporent and a prudential comporent. Thomas v. Anchorage Equd Rights
Comm’n, 220F.3d 1134, 11389¢th Cir. 2000 (en banc) (quaing Regiond Rail Reorg. Act Cases,
419U.S. 102, 1401974 and Abbat Labsv. Gardner, 387U.S. 136, 1481967).

The constitutional comporent of the ripeness test requires a constitutional case or
controversy actually exist, “that the issues presented are definite and concrete, not hypothetical or
abstrad.” Id. at 1137.The constitutional test hasthreecomporents: 1) injury in fad that is concrete
and particularized, and adual or imminent; 2) theinjury is fairly trace#le to the chal enged adion
of the defendant; and 3 it is likely, as oppased to merdy speaulative, that the injury will be
redressed by afavorable dedsion. Friends of the Earth, Inc. v. Laidlaw Environmental Serv., 528
U.C. 167(2000.

Under the prudential component, the court considers “(a) the hardship that the party
seeking relief will suffer from withhdding judicial adion, and (b) the fithess of the issues in the
record for judicial review.” Buonov. Kenpthrone, 502F.3d 1069, 10779th Cir. 2007. A clam
is “fit for decision” if the “issues raised are primarily legal, do not require further factual

development, and the challenged action is final.” Id.
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Plaintiff all egesalegal mapradiceclam andrelated causes of adion.(Doc. #1). To prevail
on a legal malpradice claim, plaintiff must show an attorney-client relationship existed, the
attorney breached his duty, and the breach caused the client’s damages. Semenza v. Nev. Med.
Liab. Ins. Co., 104 Nev. 666, 668, 76%.2d 184, 1841988. “The general rule regarding legal
malpradice adions and appeds is based onthe rationale that apparent damage may vanish with
succesdul proseaution d an apped and utimate vindicdion d an attorney's condwct by an
appellate court.” Id. See also Brady, Vorwerck, Ryder & Caspino v. New Albertson's, Inc., 333
P.3d 229, 235%Nev. 20149 (hddingif the liti gation in which the malpradice occurred continues,
the damages onwhich the attorney malpradice adionis based remain urceitain).

Defendants argue that this court lacks subjed matter jurisdiction over plaintiff’s claims
becaise his claims arenat yet ripe for adjudicaion. Plaintiff contends he has arealy sustained
injury in fad and quantifiable damages. (Doc. #49 at 13). Plaintiff’s expert alleges damages
totaling $267,686.8With resped to the malpradiceclaim. (Doc. #49at 9). He al eges $210,000.00
in damages as a result of the settlement agreament and $57,686.60 aages for the cost of
replacement and appell ate coursdl. 1d.

Plaintiff’s all eged damages arenat consisient with the constitutional componrent of ripeness
becaise they arena yet adual and concrete. As the matter is pending kefore the court of appeds,
a posshility existsthat the court of appeds could affirm the dedsion d the lower court, making
the damages speaulative at best Spedficdly, plaintiff’s claims are na ripe becaise the issue of
his patential damages restsonthe contingent future event of whether the court of appeds will set
aside the MOU and further, whether the state court finds the “Wilson property” to be community
property. Plaintiff can orly prove damages if bath events occur. Seelveyv. Splotro, 2012U.S.
Dist. LEXIS 94162, *2526, 2012WL 2788980(D. Nev. July 9, 2013.

Therefore, plaintiff’s damages, if any, are speculative and contingent upon the outcome of
the underlying claim. Plaintiff’s six causes of action in this matter are inextricably related to the
dispasition d the underying claim in the court of appeds.

Although an adion against an attorney to rewmver damages for malpradice must be

commenced within two yeas, a litigation legal malpradice adion daes nat accue until the
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underdying cause of adion hes been finally resolved. See Semanza, 765P.2d at 186 Nev. Rev.
Stat. 8§ 11.2071). The statute of limitations is tolled while an apped from the adverse ruling is
pending. Hewitt v. Allen, 118Nev. 216, 217, 4%.3d 345, 3452002.

Plaintiff requeststhat this matter be stayed if this court determines the matteris nat ripefor
adjudicaion kecause he is concemed abou the statute of limitations. (Doc. # 40. However, asthe
underlying liti gation is currently pending kefore the court of appeds, the statute of limitations on
the malpradiceadionwill nat accue. SeeHewitt, 43 P.3d at 345.

IV. Conclusion

This matter is na ripe for adjudicaion. Therebre, this court laks subjed-matter
jurisdiction and must dismissthe complaint in its entirety. Accordingly, this court will nat address
the merits of the summary judgment motion.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that defendant’s motion for
summary judgment (doc. # 40, be, and the same hereby is, DENIED.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that defendant’s motionin
the altemative to dsmissuncer rule 12(b)(1) (doc. #40), be, and the same hereby is, GRANTED.
Plaintiff’s complaint is DISMISSED WITHOUT PREJUDICE.

DATED November 23, 2015.

/ , A
'..h; Al d "-f .n_.u-\_

TN— STATES DISTRICT JUDGE




