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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

HAROLD GUSTAFSON,
Plaintiff, 2:13-cv-02197-RCJ-CWH

VS.
ORDER
MICHAEL SCHWARZ,

Defendant.

This case arises from Defendant’s alleged legal malpracticeraadh of contract.
Pending before the Court is Defendant’s Motioismiss (ECF No. 25) Plaintiff's Amended
Complaint (“AC”). Plaintiff hadiled a Response. (ECF No. 27).

. PROCEDURAL HISTORY AND FACTS

In November 2008, Plaintiff was a convictedsoner of Minnesota being housed in g
prison located in Nevada as paftan interstate compact. Plafhretained Defendant as lega
counsel during that time to file a habeas paiiin this District challenging his Minnesota
conviction. Plaintiff soughto challenge his conuion in this District because he believed th
his habeas petition would not bergin a fair review in MinnesotaSéeMot. under Rule 60(b),
Gustafson v. WilliamsNo. 2:09-cv-01225- KID-LRLECF No. 24). After the habeas petitior

was filed, the defendants moved to transfer the taghe District oMinnesota. The motion

! The Court takes judicial notice of the various courtutioents referenced herein either because Plaintiff's
Amended Complaint specifically cites to thenparsuant to Federal Rule of Evidence ZRasales-Martinez v.
Palmer, 753 F.3d 890, 894 (9th Cir. 2014)nited States v. Ritchi®842 F.3d 903, 907-08 (9th Cir. 20P8ge v.
City of L.A, 250 F.3d 668, 690 (9th Cir. 2001).
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presented a unique procedural quesgmen the Suprem€ourt’s ruling inRumsfeld v. Padillg
542 U.S. 426 (2004), regarding juliction and the proper respondémbe named in custodia
habeas matters. The court noted Bedilla likely required the wardeaf the Nevada prison t
be named since he was Plaingsfimmediate physical custodian. eltourt determined that th
complicated the issue of whether “a petitionanldachallenge his present rather than future

custody under an out-of-state conviction in a disin the state ofanviction rather than a

district in the state ofanfinement.” (May 10, 2010 Orddt Gustafson v. Williams\No. 2:09-cvt

01225-KJID-LRL, ECF No. 21). The court fouticht Ninth Circuit precedent prior Radilla,
namelyFest v. Bartee804 F.2d 559 (9th Cir. 1986), made #ai that the court had authority
transfer the action to the Digttiof Minnesota and that “it m@nly [could] do so but should dg
so.” (Id. at 3). But the court also found thadilla introduced “a measure of doubt as to
whetherFestremain[ed] good law.”I{l.). The court went on to find that, assuming it had
authority to transfer the case, the Districihnesota would be the best forum to litigate
Plaintiff's petition. The courissued its order on May 10, 20tt@nsferring the case.
However, the court stayed its order for fofitye days so that an interlocutory appeal
could be filed with the Ninth Circuit to review whetHeadilla impacted the holding iRest (Id.
at 7). Defendant at thigiie was relying upon the District’'s email correspondence system
receive notifications regarding Plaintiff's case. f@alant claims that he received these emg
his personal account through an email forwagdiystem from his professional account.
Defendant further claims that, unbeknownstito,his professional account was switched w
his office changed service provide In any event, Defendadiid not receive the electronic
notification that the court hadsued an order granting thefeledant’s motion to transfer

Plaintiff's case to the District of Minnesot&deAC at 4, ECF No. 23).
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It was not until July 16, 2010 when Defendeetteived a letter from a Magistrate Judge
in the District of Minnesota that DefendamidaPlaintiff became aware that the case had beén
transferred. By then, the time to file the nhdeutory appeal had paskand this District no
longer had jurisdiction over thease. Nevertheless, in ateanpt to correct the mistake,

Defendant filed a motion under Rule 60(b) and Ri{l® asking the court teither reconsider it

[2)

order to transfer the case to reissue the order so thag ihterlocutory appeal could be filed

with the Ninth Circuit. (Mot. under Rule 60(l§ustafson v. Williams\o. 2:09-cv-01225- KJD

LRL, ECF No. 24). The court foundahneither Rule was beneficia Plaintiff and that the

time for interlocutory appeal had passed, espgdi@cause the case was lodged in the trangferee

court. (d. at 3-7).
Plaintiff then convinced Defendato file a writ of mandanmsiwith the Ninth Circuit in &

last ditch effort to have this Blrict ordered to heatlaintiff's case. (AC atl). The petition for

D

writ was filed by Defendant on December 13, 20T@ereafter, the Ninth Circuit found that
Plaintiff's writ raised issues thatarranted a response and ordered the real parties in intergst
do so. (9th Cir. Feb. 8, 2011 Order 1, No. 10-73HZ% No. 23, Ex. 1). A response was filgd

and Defendant filed a rgpbn Plaintiff's behalf. Gustafson v. USDC-N\@th Cir. Dkt., Case

—h

No. 10-73787, ECF No. 13). Defendant also filedation for preliminary and injunctive relig
on Plaintiff's behalf, Gustafson v. USDC-NWo. 10-73787, 9th Cir. Dkt., ECF No. 14), which
was opposed by the real partiesnterest. The Ninth Circuit themeld that Plaintiff had failed
to demonstrate that his case warranted thevieitdion of the Appeals Court “by means of the
extraordinary remedy of mandamus.” (9th Qune 28, 2011 Order, ECF No. 23, Ex. 2).

At this point, Plaintiff alleges that Defendant abandoned Hdefendant did not seek a

rehearing en banc of the pametiecision to deny the writ. dtead, Plaintiff himself filed an
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emergency motion to stay or recall the mandatech the Ninth Circuit denied as an untimel

y

motion for reconsideration of the June 28, 20Mdeosince no mandate had been issued, and the

case was closedG(stafson v. USDC-N\Case No. 10-73787, 9th Cir. Dkt., ECF No. 19).

Plaintiff’'s habeas petition wasilspending in the District oMinnesota, however, and Plaintiff

alleges that Defendant’s duties to represemtdontinued after the case transferred or that

alternatively Defendant should\yemade other arrangements Riaintiff’'s representation.

Plaintiff filed this action against Dendant on November 26, 2013. On May 13, 2014,

Defendant filed his first motion tdismiss Plaintiff's malpracticand breach of contract claim

which the Court granted because Plaintiff halkfato plausibly plead damages. (Sept. 9, 2014

Order, ECF No. 22). The Court gave Plaintiff leds amend his initial complaint to correct the

deficiencies. Defendant now moves to dismigsAmended Complaint either because it fail
allege any cause of action, or because it fails te stataim for relief pursuamo Rule 12(b)(6)

. LEGAL STANDARD

The Court acknowledges Defendant’s argumeatt Bhaintiff's Amended Complaint does

not conform to the structure of a traditional complaint filed in federal court. However, given

Plaintiff's status as a pro se litigant and the that Defendant has adequate notice of the cl

nims

against him, the Court finds that it may accepffilirveg as Plaintiff's attempt to demonstrate the

plausibility of his claimsSee Rand v. Rowlanti54 F.3d 952, 957 (9th Cir. 1998) (noting that

courts “tolerate informalities from civil pro se litigants”). The Court, therefore, will not regard

the filing as a motion for reconsideration as Defant suggests. Instead, the Court will eval
the Amended Complaint under the Rule 12(b)(6) standard.
The purpose of a Rule 12(b)(6) motion to disnfiisdailure to state a claim is to test t

legal sufficiency of a complainNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). The is
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is not whether a plaintiff will ultimately prevalbut whether the claimant is entitled to offer
evidence to support the claingilligan v. Jamco Dev. Corpl108 F.3d 246, 249 (9th Cir. 199
(quotations omitted). To avoid a Rule 12(b)(&ndissal, a complaint does not need detaileq
factual allegations, but it mustgald “enough facts to state a clainrebtef that is plausible on
face.”Clemens v. Daimler Chrysler Corfp34 F.3d 1017, 1022 (9th Cir. 2008) (quotiel
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(stating that a “claim has facialguisibility when the plaintiff pleads factual content that allo
the court to draw the reasonable infereneg the defendant is liable for the misconduct
alleged”). Even though a complaint does not Heledhiled factual allgations” to pass Rule
12(b)(6) muster, the fagal allegations “must be enough teseaa right to relief above the
speculative level . . . on the assumption that alatlegations in the compla are true (even if
doubtful in fact)." Twombly 550 U.S. at 555. “A pleading thaffers ‘labels and conclusions’
‘a formulaic recitation of the elemer$ a cause of action will not dol§bal, 556 U.S. at 678.
“Nor does a complaint suffice if it tenders ‘makassertion[s]’ devoid of ‘further factual
enhancements.Td. (quotingTwombly 550 U.S. at 557).
1.  DISCUSSION

Plaintiffs Amended Complaint allegesathDefendant committed legal malpractice b
failing to monitor the District’svebsite for notification that aorder had been issued regardin
the motion to transfer in Plaintif’habeas case. Plaintiff claithat this failure caused him to
miss the deadline by which the interlocutory appeald have been filed to challenge this
District’s authority to transfdPlaintiff’s habeas case to Minnesota. Plaintiff also claims thg
Defendant’s assistance with fij the writ of mandamus in the Ninth Circuit, as well as the

motion for an injunction, was insufficient becatmgedid not seek a rehearing of the panel’s
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decision en banc. Additionally, Plaintiff clairtteat Defendant committed malpractice by fai
to represent him in the Distriof Minnesota or for failing toraange for representation there.

The Amended Complaint further alleges thatendant breached his contractual duti
by failing to file the interlocutor appeal, to seek rehearinglegamc of the denial of the writ
petition, and to represent Plaintiff in the DistroétMinnesota. In support of these contentior
Plaintiff has attached the parties’ Retaidgreement (“the Agreement”) to the Amended
Complaint, which the Court may reviewannsidering Defendant’s Motion to DismiSee
Marder v. Lopez450 F.3d 445, 448 (9th Cir. 2006).

Plaintiff summarizes his damages arisirgm these causes of action as follows:

[T]he irreparable damages sustained by pasntiff cannot be underestimated, as

his habeas petition ‘by law’ should haveen litigated ‘on the merits’ in the

Nevada U.S. district cou(the district of confinement) as determined by the

United States Supreme Court, as welhabeas rules, 28 U.S.C. [88] 2242, 2242,

and Article Il of the U.S. Constitution.
(AC at 15).

A. Legal Malpractice

Under Nevada law, “legal malpracticepiemised upon an attornelient relationship,
duty owed to the client by the attorney, breacthat duty, and the breach as proximate cau
the client’'s damages3emenza v. Nev. Med. Liab. Ins., @65 P.2d 184, 185 (Nev. 1988).
duty relevant to a legal malpractice inquiry is€'tduty of the professional to use such skill,
prudence, and diligence as other members of his profession commonly possess and exg
Sorenson v. Pavlikowsls81 P.2d 851, 853 (Nev. 1978). Alsotaral to a malpractice claim

are “those facts that pertain to the preseammkcausation of damages on which the action ig

premised.Brady, Vorwerck, Ryder & Caspino v. New Albertson’s,, 1883 P.3d 229, 235
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(Nev. 2014). The plaintiff carries the burderdeamonstrate actual loss or damage resulting
from the attorney’s alleged miscondusee Day v. Zubge®22 P.2d 536, 538 (Nev. 1996).

There is no question that an attorney-clrefationship existed ithis case, and that
Defendant owed a duty of care to Plaintiff asdiisnt. However, the Court finds the issues
causation and damages to be dispositive here. Plaintiff argues that Defendant’s actions
him harm because Plaintiff's habeas petitios hat been heard on the merits in a court of
“proper, constitutional and/or statutorial jurisdieti” (AC at 15). Plaintiff claims that only th
District meets that description.

It is clear from the Amended Complathat although Defendant failed to properly
monitor the status of Plaintiff's habeas case, both this District and the Ninth Circuit had n
opportunities to hear Plaintiff's objections tarnsfer. Defendant filed a response in opposit
to transfer, and while Defendant may hést@opped” many of Plaintiff's arguments, the
response itself asserts many of the argument$thattiff now raises as to the constitutionali
of transferring his case to Minnesot8eéResp. Mot. to TransfeGustafson v. Williama\o.
2:09-cv-01225-KJID-LRL, ECF No. 15). This Coagrees that Defendant likely breached a|
duty of care he owed to Plaintiffhen he missed the deadlindite the interlocutory appeal.
However, the court reviewed Plaintiff's arguntenagain when Defendant filed the Rule 60(k
motion. The court disagreed that such a motion was procedurally proper, but emphasizg
had “every confidence that the Distrof Minnesota [would] be dslly vigilant as this [c]ourt
would have been in considering petitioner’s constitutional claims” and that “[tjhe questior

which federal forum those issues [would] bealged in [had] nothing to do either with the

merits of the case or the qualdfthe consideration that petitiarecase [would] receive.” (Ogt.

25, 2010 Order fustafson v. WilliamaNo. 2:09-cv-01225-KJD-LRL, ECF No. 27).
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The Ninth Circuit also had an opportunityvteigh in on the corisutionality of the
court’s transferring Plaintiff's g&ion to Minnesota. Although an interlocutory appeal was not
filed, the petition for a writ of mandamus was. Plaintiff's petitionedithe same arguments
against transfer that were presented to the Dighourt. A panel of the Ninth Circuit reviewed
the petition and determined that the halsefendants needed to responded, which the
defendants did. Defendant then submitted a repRlamtiff's behalf criticizing the defendants’
response and emphasizing the alleged unconstitutiodlihe transfer to Minnesota. With ajl
these arguments before it, thentti Circuit determined that &htiff had not demonstrated a
need for a writ of mandamus and closed his case.

Despite Defendant’s lapse of attentivenedRl&intiff’'s case, there is no indication that

Defendant’s failure to file thmterlocutory appeal caused Plafitd alleged damages. Had th

117

transfer of Plaintiff’'s habeas petition to thesiict of Minnesota constituted the grave violatipn
of the Constitution that Plaintiff asserts, the Ni@ircuit certainly would not have hesitated in
issuing the writ of mandamuSee Hernandez v. Tannin@®4 F.3d 1095, 1099 (9th Cir. 201D)
(noting that the Court of Amals considers “whether the dist court’s order is clearly
erroneous as a matter of law” in deciding susa writ). MoreoveDefendant’s failure to
pursue an en banc appeal cannot be deernsethtise of Plaintiff's alleged harm either.
Contrary to Plaintiff's adamancy that “thesaver” to whether the Ninth Circuit would “have
granted the interlocutory appeal is a confidentygisen the various casehe cites, there is no
evidence that the court’s order to trarshe case would have been overrdlethis is

particularly true since the Cdwf Appeals had the opportunity teview Plainiff's arguments

2 Indeed Fest v. Barteg804 F.2d 559 (9th Cir. 1986), remains controlling law in the Ninth Cii8ai.Dixon v.
LeGrande No. 3:13-cv-00150-HDM-VPC, 2013 WL 1413758, at *1-2 (D. Nev. Apr. 4, 2013) (McKibben, J.
(agreeing with Judge Dawson’s analysi&instafson v. WilliamthatFestremains controlling and that common

sense would indicate a challenge to the petitioner’s conviction would best be litigated in the federal district|in the

state where the petitioner was convicted).
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against transfer when it ruled on his petition for the writ of mandar@usPgt. for Writ of
MandamusGustafson v. USDC-NWo. 10-73787, 9th Cir. Dkt., ECF No.With Resp. to Mot.
to TransferGustafson v. WilliamaNo. 2:09-cv-01225- KID-LRLECF No. 15).

The Court, therefore, finds that it is nud@usible that Defendant’s negligence caused
Plaintiff's alleged harm. However, even if theutt determined that Defendant’s failure to file
the interlocutory appeal and saekearing en banc of Plaintigfwrit denial plausibly caused the
court’s transfer order to stantthe Amended Complaint still fails to allege actionable damage
suffered by Plaintiff.

Plaintiff claims that his damages arisenr having his habeas petition heard in the
District of Minnesota since he leves that the federal judge<stie will not consider his petitign
fairly and objectively. $eeMot. under Rule 60(b), at Gustafson v. WilliamsNo. 2:09-cv-
01225- KID-LRL,ECF No. 24). First, Plairftioffers absolutely no evidence that the Districf of
Minnesota would treat his petition with anything other than fasrend impatrtiality, as noted by
the court that transferehe case in the firglace. (Oct. 25, 2010 Ord@&r Gustafson v.
Williams, No. 2:09-cv-01225-KJD-LRL, EENo. 21). And second, Plaifi does not allege that
the District of Minnesota actuallcted with bias in reviewinigis habeas petition, which would

not be a harm that thiso@rt could redress anyway.

Plaintiff also claims that he was harméither because Defendant failed to represent|him

once the case was transferred to Minnesota@ause Defendant failed to arrange for substifute
representation. Again, Plaintiff fails to allegaat harm he actually incurred by Defendant’s
alleged failures. Perhaps the case was dismiesdalck of prosecution or perhaps Plaintiff’s
petition was dismissed on the merits. The AdezhComplaint does not say. In any event,

Plaintiff's identified harm is nathe actual disposition of his caseit that he was not allowed to
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have the merits of his petition analyzed in thistbet. As stated, that is not a harm for whic
Defendant is necessarily responsihiét is any harm at all. Téappropriateness of transfer v
a matter of law that the transfergi court considered in detaih@which the Ninth Circuit had
opportunity to review when ruig on Plaintiff's petition for avrit of mandamus. Accordingly
Defendant’s actions or inactions did maituse the case to be transferred.

Therefore, the Court finds that Plaintiff's Amended Complaint fails to establish the
plausibility that Defendant committed malpractid¢onetheless, the fact that Defendant mis
a filing deadline because he failledadequately keep tabs on fosly case in federal court”
may raise questions regarding his professionatlaot. As the Coudtated in its order on
Defendant’s first motion to dismiss, an attyrhas the duty to peesent a client both
competently and diligenthyseeNev. R. Profl Conduct 1.1, 1.3 (2014). And while a breach
that duty may not always rise to the levehotionable malpracticas is the case here, it
certainly may be relevant in a complaint to the state bar assoctgierMainor v. NaultL01
P.3d 308, 320-21 (Nev. 2004) (holding that “a violatof a rule of pragssional conduct along
[cannot] serve as a basis for civil liability”).

B. Breach of Contract

To establish a breach of contract clainder Nevada law, there must be “(1) the
existence of a valid contract,)(@ breach by the defendant, anfid@mage as a result of the

breach.”Saini v. Int'| Game Tech434 F. Supp. 2d 913, 919-20 (D. Nev. 2006) (citing

yas

sed

of

Richardson v. Joned Nev. 405, 405 (Nev. 1865)). Plaintiff has attached the Agreement {o the

Amended Complaint, which was not included ia triginal complaint. The Agreement state
that Defendant was appointed to represent Plaintiff “as follows:”

28 USC § 2254 Petition in the Nevada FebBrstrict Court. Does not include
an appeal to the 9th Circuit. Clientdssist in the preparah of documents being

10
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submitted and the initial driabf the Petition. Counselduties shall consist of
reviewing document, amending as deemedessary, filing a response to state
motions or answer and makingal arguments if necessary.

(Retainer Agreement 1, ECF No. 23, Ex. 3). Itis clear from the Agreement that Defendant’s

representation was to be limited to filing and litigg the habeas petitian this District. It
explicitly states that the Agre@mt did not include an appeal to the Ninth Circuit. However
Plaintiff argues that the interlatory appeal was ndthe type of appeal contemplated by the
parties during the negotiation okt\greement, since it could be considered a mere contin
of the litigation in this District. Even so, Riff fails to state a plausible claim for breach of
contract because he fails to adequately pleathdas that were the result of the alleged bre
From what the Court can deduce, Plaingifilleged harm under his breach of contrag
claim is identical to the damage he identifiedler the malpractice claim—namely, that he v
deprived of the opportunity to have the merithigfhabeas petition heard in this District. AS
explained above, the transfer of Plaintiff's eagas not a result of Defendant’s actions.
Plaintiff's allegation that Defendant albeeached the contract by abandoning him in
District of Minnesota likewise fs to demonstrate a plausible claim. The Agreement in no
anticipates representation in amet federal district, kealone in another fedal circuit half way
across the country. Nor does the Agreementatdithat Defendant halde responsibility to

arrange for substitute counsel. But even if the Agreement did require Defendant to repre

hation

hch.

—+

yas

the

way

rsent

Plaintiff in Minnesota, Plaintiff fails to tell .hnCourt how he was damaged by the alleged breach.

Certainly litigants benefit athst to some degree from thpnesentation of counsel, but the
Amended Complaint says nothing regarding the@ut of the litigation in Minnesota and hg

Defendant’s representation mightvieachanged the result. Theyed, the Court finds that the
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Amended Complaint has also failed to demonstreelausibility that Diendant is liable for
breaching the Agreement.

C. Leaveto Amend

If the court grants a motion to dismiss a complaint, it must then decide whether to
leave to amend. The court shotiiceely give” leave to amendhen there is no “undue delay,

bad faith or dilatory motive on the part of thevant . . . undue prejudice to the opposing pg

by virtue of allowance of the amendment, [ujlity of amendment.” Fed. R. Civ. P. 15(a)(2);

Foman v. Davis 371 U.S. 178, 182 (1962). Generally, leave to amend is denied only wh
clear that the deficiencies of the complaint cannot be cured by amen@aemeSoto v. Yellg
Freight Sys., In¢.957 F.2d 655, 658 (9th Cir. 1992).

In this case, the Court denies Plaintiffadditional opportunity to amend because it f
that the Amended Complaintrmaot be cured by amendmeS8ee id. It is clear that Plaintiff
views his damages in this caseadack of opportunity to have the merits of his habeas peti
considered in this District, whidhe feels is the only constitutidrfarm. Plaintiff appears to b
essentially alleging a violation of due proceB&fendant is not a state actor and cannot infr.
upon Plaintiff's due process righSee Bingue v. Prunchakl2 F.3d 1169, 1173-74 (9th Cir
2008);Jackson v. Browrb13 F.3d 1057, 1079-80 (9th Cir. 2008). The Court finds that
although Defendant acted negligently by failing to update his email address and by not ¢
the District’'s website for notifications regardiRtpintiff's habeas petition, the Ninth Circuit s
had a chance to review Plaintiff’'s argumentaiagt transfer when it led on his petition for a
writ of mandamus. Thus, Plaintiff's alleged hamnas not caused by Defendant. Plaintiff is
granted leave to amend.
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CONCLUSION
IT IS HEREBY ORDERED that Defendantotion to Dismiss (ECF No. 25) is
GRANTED with prejudice.

IT 1S SO ORDERED.

DATED: This 11" day of February, 2015

# “ROBERT
United State

JONES
istrict Judge
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