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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* * %
STEPHEN R.F. KERN, JR. CaseNo. 2:13¢v-02227RFB-NJK
Plaintiff, ORDER
V. Plaintiff's Motion for Summary Judgment
(ECF No. 37)
STROUD, et al. Defendants’ Motion for Summary Judgmer
(ECF No. 54)
Defendants

l. INTRODUCTION

This case is brought by Plaintiff Stephen Kern under 42 U.S.C. § 1983, alleging
claims under the Eighth Amendment. Plaintiff's claims arise from varioestevhat took place
while he was incarcerated in High Desert State Prison (HDSP) from 2013Bas the Court
are two motions for summary judgment. ECF Nos. 37, 54. For the reasons stated belaffisPIg
Motion (ECF No. 37) is DENIED, and Defendants’ Motion (ECF No. 54) is GRANTERart

and DENIED in part.

I. BACKGROUND
A. Causes of Action
Plaintiff alleges three cause of action in his Second Amended Complairif.hEiedleges
an 8" Amendmentlaimfor cruel and unusual punishment against Defendant Henapfocident

in which Henry is alleged to haused excessive force against th&miff by placing handcuffs
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on the Plaintiff in a manner that resulted in significant pain and possilsl@ia®nsciousness.
This first claim is only brought against Officer Heni§econd, Plaintifalleges an'8 Amendment
claim for deliberate indi€rence to a medical neadaiming thaprison officials including medical
staff ignored and then delayed treating a substantial wrist injury resuitimgHenry’s use of
handcuffs. This second claim is brought against Dr. Chang and Assistant Waickdran/
Third, Plaintiff alleges an'8Amendment claim regarding conditions of confinemetaiming
that prison officials prevented him from receiving regular or weekly outdoor erdimigheten
months that he was in segregated housing in 20832014 This third claim is brought agains
WardenNevenand Associate Warden Howeéll.
B. Procedural History

Plaintiff filed his application to proceed in forma pauperis on December 5, 2013. &CH
1. This was granted on February 20, 2014. ECF No. 23. His Complaint was entered on A(
2014. ECF No. 3. Plaintiff fled an Amended Complaint on June 17, 2014. ECF Nraintiff
filed aSecond Amended Complaint on November 10, 2014. ECF No. 13.

Plaintiff voluntarily dismissed Defendant Stroud on May 15, 2014, which the Court grg
on November 14, 2014. ECF Nos. 6 and RHintiff's Second Amended Complaint was screen
and allowed to proceed on November 14, 2014. ECF No. 14.

Plaintiff filed a Motion for Summary Judgment on July 30, 2015. ECF NoD&fendants
filed their Motion for Summary Judgment on October 21, 2015. ECF No. 54.

The Court held a hearing on the motions on March 9, 2016.

! plaintiff's Second Amended Complaint mentiokssistant Warden Wickham in the headings section f
Count Ill, but it is clear from the sworn statements that allegations fortTloaire addressed to Wickhaeind not
those for Count Ill. Plaintiff offers no specific details of Wickhamiglvement i Count 1. Caseworker Kuloloia
was also dropped as a named defendant in the Seconded Amended Complainuas lib. C
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1. LEGAL STANDARD

Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavitsy jfstnow “that there is no
genuine dispute as to any material fact and the movant is entitled to judggraentatter of law.”

Fed. R. Civ. P. 56(agiccordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). When conside

the propriety of summary judgment, the court views all facts and draws allnoésren the light

most favorable to the nonmoving pardohnson v. Poway Unified Sch. Dist., 658 F.3d 954, 9

(9th Cir. 2011). If the movant has carried its burden, themowing party “must do more than
simply show that there is some metaphysical doubt as to the material facts . re thWghrecord

taken as a whole could not lead a rational trier of fact to find for the nonmoving party stinere
genuine issue for trial. Scott v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (inter

guotation marks omitted).

V. UNDISPUTED/DISPUTED FACTS
The Court incorporates its findings of undisputed and disputed facts as laid out
hearingon March 9, 2016. ECF No. 81. The Court provides a brief summary Below.
A. Undisputed facts
On March 7, 2013CO Henry observethat Plaintiff and his cell mate we not getting
along.Henry entered the cell and placed the Plaintiff in wrist restraints and pglee&daintiff in

the unit’'s shower cage. Henry double locked the restraints to prevent the restenrdsljnsting
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tighter or looserApproximatelytwenty minutes after being placed in the shower, Plaintiff stated

2 To the extent that the Court’s written order conflicts with thelifigs or holdings from the hearing, thig
written order controls.
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his wrist restraints were too tight and that his left side was ntfabry looked at Plaintiff's
restraints but did not see any squeezing of Plaintiff's whisman down” was calledhy Herry.

Medical staff arrived and examined Plaintiff and took Plaintiff to the infirmary for further

examinationThe examination determined there were no bruises, lacerations, or hematomas, ai

Plaintiff was prescribed lbuprofen for pain.

From March 7, 2013 until August 30, 2014, Plaintiff submitted multiple kites and
grievances regardings medicaland mental healttreatment and was seen on multiple occasigns
by doctors and nurses, typically within a week of his submission of a medicegditesting to
see a doctorPlaintiff had two xrays taken in April 2013. On May 9, 2014, Plaintfis seen by
the nurse for a sick call and stated he has no problems at this time and does not need
appointment.

Plaintiff was placed in administratigegregation from March 13, 20W8til about October
11, 2013. During his time in administrative segregation, Plaintiff was not permittederrice
outside in the yard every da@n July 16, 2013, Plaintiff filed a grievance regarding his conditiopns
of confinement and complained he was not getting enexeitise and enough time for showeririg
or bathing. Plaintiff submitted further grievances regarditigese same concerns as to his
conditions of confinement while in segregation in July and Audisson officialsrespnded and

advised Plaintiff his request was reviewed, #mak their records indicatelde was let out for

[72)

recreation on several dayBheydened the grievanceThey did not address Plaintiff's concern
regarding not being able to bath or shower reguld@lgintiff was sent back to segregated housing
from May 29, 2014 to August 29, 2014.

Plaintiff alsoasserts, as he did in his grievandbsat he did not have regular bathing g

-

showering opportunities durings ten months (seven months on first séintd three months on
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second stint) imdministrativesegregation. He was only let out of his @ddbutonce a weekor
ten minutesto shower or bath He also claimed that he had no functioning toilet while
segregation. When he was let out of segregation for the one hour irregularly, henesdgnot
provided drinkable water in the summer months with temperatures over 100 degreahkdiaht
Defendants do not dispute these latter allegations.
B. Disputed Facts

Defendants argue that Plaintdfd not properly exhaust any of his claims by failing
pursue first or second level grievan@dter his initial informal grievance was denidtaintiff
argueghat he did properly exhaust and dilierst and second level grievances for all his clain
that Defendant refuses to provide these grievances in discoveryhaiite is unable to provide
these records because he lost a legal box when he was transferred to anatier facil

The partiesalso disputehow frequently Plaintiff was permitted to egise. Plaintiff
alleges that he was permitted out of his cell one to two times a week but not alivexsréise.
He further alleges that there was no penological reason for his exersesedaestricted and tha]
this level of restriction continued even after prison officials, including the Wakdven and
Assistant Warden Wickham, were made aware of the restrictions. He claims ted bn a “24
hour lockdown” for most of the seven months that he was in segregation. The Defengaitds
thathe was so restricted for this entire time but they do not assert the amauné that they
believe that he was actually restricted. They assert that they believe that hedregercise time
at least 5 hours a week and on several different days per week.

V. ANALYSIS

A. Count lll - Conditions of Confinement

1. Legal Standard
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The Eighth Amendment's prohibition against cruel and unusual punishment prd
prisoners not only from inhumane methods of punishment but also from inhumane conditi

confinementMorgan v. Morgensen, 465 F.3d 1041, 1045 (9th Cir. 2006), opinion amendg

tect

DNS (

d or

reh'g, No. 04-35608, 2006 WL 3437344 (9th Cir. Nov. 30, 2006). “A prisoner claiming an Eighth

Amendment violation [for conditions of confinement] must show (1) that the deprivatiof
suffered was objectively, sufficiently serious; and (2) thatoprisfficials were deliberately
indifferent to his safety in allowing the deprivation to take plate.(internal quotation marks
omitted).“Although the routine discomfort inherent in the prison setting is inadequate sty s
the objective prong of an Eighth Amendment inquiry, those deprivations denying the mil
civilized measure of life's necessities are sufficiently grave to form the basan Eighth

Amendment violation.” Johnson v. Lewis, 217 F.3d 726, 731 (9th Cir. 2000).

“Prison officials havea duty to ensure that prisoners are provided adequate shelter,
clothing, sanitation, medical care, and personal safety,” and the “circumstaate®, @nd
duration of a deprivation of these necessities must be considered in determiningrvehg
constitutional violation has occurredd. “There is substantial agreement among the cases in
area that some form of regular outdoor exercise is extremely important toythelpgical and

physical wellbeing of the inmates.Spain v. Procunier, 600 F.2d 189, 199 (9th Cir. 19i9)

Spain the Ninth Circuit upheld the district court’s finding that, in that case, the pridenial of
exercise five days a week for one hour a day constituted an eighth amendmenotvidla®ost-
Spain the Ninth Cirait has continued to hold that “[d]eprivation of outdoor exercise violates
Eighth Amendment rights of inmates confined to continuous andt@ngsegregation.” Keenan
v. Hall, 83 F.3d 1083, 1089 (9th Cir. 1996) opinion amended on denial of reh'g, 135 F.3d

(9th Cir. 1998).
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2. Exhaustion of Administrative Remedies
a. Legal Standard
First, Defendants contend that Plaintiff did not exhaust all administrative resnfi
Count . The Prison Litigation Reform Act (PLRA) requires that before bringir§ection 1983
action, a prisoner must exhaust all available administrative remedies. 42. 8.3997e(a).
Exhaustion must be proper, meaning that the plaintiff must proceed through each step

prison’s grievance procedure. Griffin v. Arpaio, 557 F.3d 1117, 1120 (9th Cir. 2009) (G

Woodford v. Ngo, 548 U.S. 81, 93 (2006)he level of detail needed in a grievance to prope

exhaust a claim under the PLRA depends on the applicable grievance proceduresaiadahli
prison._Jones v. Bock, 549 U.S. 199, 218 (2007).

NDOC Administrative Regulation (AR) 740 sets forth gnevance procedure applicablg
to Nevada inmates. There are three levels of grievances within AR 740: andhfyievance
(AR 740.05), a First.evel grievance (AR 740.06), amdSecond-evel grievance (AR 740.07).
Id. at 47. Inmates who are dissatisfiaith a decision at a lower level may appeal the decision
filing a higherlevel grievance. Once a decision on the merits has been rendered on alSs@bn(
grievance, the NDOC administrative grievance process is considered exhaust@d0 Also
provides the time frame in which a grievance must be filed and provides that an infoavahge
must be filed within six (6) months for issues involving personal injury, mediaahg] or any

other tort claims including civil rights claims.

In the absence @f prison policy or procedure specifying a particular level of detail atwhi

grievances must be stated, a grievance is sufficient for exhaustion purpdsasrts the prison
to the nature of the wrong for which redress is sou@htffin, 557 F.3d at 1120his is because

“[t]he primary purpose of a grievance is to alert the prison to a problem andfadtstresolution,
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not to lay groundwork for litigation.Id.; see also Jone549 U.S. at 204 (“Requiring exhaustio
allows prison officials an opportunity to resolve disputes concerning the exerciseiof
responsibilities before being haled into court.”).

Where an exhaustion defense is raised in a motion for summary judgment, dig
guestions of fact should be resolved by the judge rather than thélbino, 747 F.3d at 1170
71. “If the district judge holds that the prisoner has exhausted available adatirestemedies,
that administrative remedies are not available, or that a prisoner’s failurddaasexavailable
remedies should bexcused, the case may proceed to the melitsdt 1171. “[T]he defendant in
a PLRA case must plead and prove nonexhaustion as an affirmative defdis®.’ 747 F.3cht
1171.

b. Analysis

On July 7, 2013, Plaintiff submitted an Informal grievance regarding his condition

confinement claimln his grievance, Plaintiff stated that he was not receiving the approp

amount ofexerciseiime and bathingper week and felt that it was a violation of his constitutior]

rights. Beginning a month later, andipr to receiving a response to his informal grievan¢

Plaintiff submitted additional informal grievances on the samesssu@ugust 15, 2013, Augus
16, 2013, and August 19, 2013. Defendant denied tseancesas duplicativesince Plaintiff
had notreceived a response to his first grievance, and Defendant does not recogséztater
grievances to qualify as first, or second level grievarMese than two months after Plaintiff filed
his informal grievance, on September 4, 2013, prison officexiged the Informal Grievance.
Defendants argue that the Plaintiff did not appeal the Informal gaevaecision, never
filing a FirstLevel grievance, and therefore he failed to exhaust his claim as to Count I.

In response, Plaintiff argues that he did file a first, second, and third levelngeebat the
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Defendants have failed to provide evidence of such. Opp’n &laintiff states that, because h
lost his legal box during a transfer, he does not have the documents to proig thiseply,
Defendants argue that there is no factual support that corroborates eRhentifff's allegations.
Associate Warden Nash monitors all inmate grievances for accuracy and cdhftnismate
grievances are kept the ordinary course of business. Associate Warden Nash further ded
that the grievance records provided to this Court are true and correct copies.

The Court finds that Plaintiff sufficiently exhausted his administragweedies or can be
excused fromfully exhausting them. The PLRA’s exhaustion requirement applies only
“available” remedies, meaning those that are, as a practical matter, “capaldélof tihee inmate.
Albino, 747 F.3d at 1171. Under the PLRA, the defendant has the burden to shtheth was
an available administrative remedy that the plaintiff did not exhialusit 1172. Once that is done
the plaintiff has the burden of demonstrating that the generally avaddivimistrative remedies
were, in his particular case, “effectiyelinavailable to him.1d. The plaintiff may do so by
“showing that the local remedies were ineffective, unobtainable, unduly prolongestjuiasel, or

obviously futile.”Id. (quotingHilao v. Estate of Marced 03 F.3d 767, 778 n.5 (9th Cir. 1996)

SeeWilliams v. Paramp775 F.3d 1182, 1191 (9th Cir. 201Bgfendants have the ultimate burde

of proof, howeverld. The Ninth Circuit heldthat where prison officials declined to reach th

lare

to

n

e

merits of a particular grievander reasons inconsistent with or unsupported by applicable

regulations, administrative remediegre effectively unavailable.Albino, 747 F.3dat 1173

(citing Sapp v. Kimbrell, 623 F.3d 813 (9th Cir.2010)

In this case, Defendants nikeir initial burden by showing that the NDOC leasablished

procedures for filing grievances and that Plaintiff didteohnicallyexhaust the grievance proces

as to his conditions of confinemeasiaim in Count ll. The Court finds that Plaintiff also met his

b
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burden of production by showing that admsirative remedies were effectively unavailable to him

to seek relief. The parties agree tRkintiff filed an informal grievance. Having heard no respon
for over a month, hesubsequentlyfiled three additional grievancashere his conditions of
confinement remained the sarfte another month before his grievance was deniéds pattern

shows a protracted process where Plaintiff would be justified in believihdithafforts to file

further grievances would be futil®laintiff did what he could from his segregated unit to als
prison officials to his concerns, but, the pattern and response demonstraggtimastrative

remedies were effectively unavailab&eeAlbino, 747 F.3cat 1173.

Even if administrative remedies had been available &otmtlll, the Court finds that
Plaintiff successfully exhausted those remedies. The Ninth Circuit hagHatla grievance is
sufficient as long as it “alerts the prison to the nature of the wrong for whiclssadrsought.”
Griffin, 557 F.3d at 1120. This standard comports with the purposes of the PLRA’s exha
requirement: to give the prison the opportunity to address complaints internally andrtakéive
action, to deter frivolous cases, and to develop an administrative recootatifasthe dispute
for the courtBrown, 422 F.3d at 936.

In this instance, the Court finds that Plaintiff exhausted his administrative renasdie
Count Il because the other grievances he submitted regarding his conditions of confineneer
sufficient to ‘alert the prison to the nature of the wrong for which redress is so@iiftih, 557
F.3d at 1120The Court also finds that requiring Plaintiff to file furtlggrevances regarding his
conditions of confinementlaim would not serve the purposes of exhaustion. The nume
grievances filed on the same issue provided Defendants with ample time and opptortiakie

corrective actionPrison officials were clearly alerted to Plaintiff's concerns fromdasgeral
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identical grievances. These reas provide an alternative bass denying summary judgment
as to Countll for failure to exhaust.

Finally, the Court finds that even if Plaintiff did not technically exhaust in thener set
forth under NDOC Guidelireehe can be excused from doing so. He was seeking to file grievg
while under allegedly restrictive and psychologically harmful confinéroenditions for many
months. He filed several grievances outlining his concerns. He can be excused frapicha
file further grievances under these conditions after he received the detayed d

Proving nonexhaustion is the defendant’s burden, and the Court finds Defendants
failed to meet that burden as to Count Ill. Therefore, summary judgment is deniedssu¢hef
exhaustion as to Count llHaving denied Defendant’s affirmative defense of failure to exhg
as to Plaintiff's Countll, the Court addresses the issue on the merits.

3. Recreational TimeAnd Insufficient Sanitation

Defendants arguenhat Plaintiff is not entitled to summary judgment since the evide
shows he receivesomerecreational time. For exampléhe response t®laintiff's informal
grievancdandicates e received recreational timBefendants further argue thdgclarationgrom
other inmates do not address whether Plaintiff was denied recreationaintha® not rebut the
fact that he did receive outdoor recreational tirdefendants do not respond to Plaintiff's clair]
about not being permitted to shower regularly and not having a functioning toilet.

The Court finds, based upon undisputed facts and the disputedtifiatt®laintiff has
produced sufficient evidence to proceed to trial on his conditions of confinementolacerning
outdoor exercisand sanitation/hygiene, and that a reasonable jury could find that unde
specific circumstances of his case, requiring a prisoner to remain alonégdongn a small cell

in administrative segregation for-23 hours a day,-b days a week, may cstitute cruel and

-11 -
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unusual punishment under the Eighth Amendm®eéeSpain 600 F.2dat 199 See alsdKeenan

v. Hall, 83 F.3d 1083, 10891 (9th Cir. 1996), opinion amended on denial of reh3h F.3d 1318

(9th Cir. 1998[noting possible violations relatexerciseand hygiene)Allen v. Sakai, 48 F.3d
1082, 1087 (9th Cir. 1994)(noting possible violation for allowing exercise of only 45 minute
week for six weeks) In this case, it is undisputed that Plaintiff wassagregated housing fof
sevenconsecutivenonths, that he was not let out of his cell on a regular or daily basis forsexe
that Defendants never articulated a reason for this restrictive schidtlee was not permitted
to bath or shower more thareekly,that he had no regular functioning tojlahd that those few
times when he was let out of his cell he had no potable water. Itis disputed whetitgf $dant
most if not almost all of his days during the seven months in his cell on “24 hour lockdown”
no running water and no functioning toilet. The Court finds, tHaPlaintiff spent seven
consecutivanonths in segregation in his cell for 24 hours a day with a nonfunctitoiag with
an exception for leaving for showering once a waed recreation once every five to 10 days (
less) and without an articulated penological reason, this could rise to the level'gfme8dment

violation if prison officials were aware of such conditions of confinemkght.

4. Causal Link Between Injury and Defendants’ Conduct
a. Legal Standard
Plaintiff alleges that Warden Neveand Associate Warden Howell were aware of t
restrictive and potentially unconstitutional nature of his confinement in 2013. Genenaléy 42

U.S.C. § 1983, “[lliabilityarises . . . only upon a showing of personal participation by

5 pel

'Ci

with

ne

the

defendant.Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 1989) (citation omitted). “Although there

is no purerespondeat superior liability under section 1983, a supervisor is liable for the acts of

subordinates if the supervisor participated in or directed the violation, or knew of them Ut
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subordinates and failed to correct them.” Preschooler |l v. Clark County School Bd. tee§ru

479 F.3d 1175, 1182 (9th Cir. 2007) (citations and internal quotation marks omitted).

“A defendant may be held liable as a supervisor under 8§ 1983 if there exists either
or her personal involvement in the constitutional deprivation, or (2) a sufficient cans&ction
between the supéasor's wrongful conduct and the constitutional violatidgtarr v. Baca652
F.3d 1202, 1207 (9th Cir. 201TM)his causal connection can be established by “setting in mo
a series of acts by others, or by knowingly refus[ing] to terminateiesof ats by others, which

[the supervisor] knew or reasonably should have known would cause others to inf

1) h

tion

ict ¢

constitutional injury.”ld. (alterations in original) (citations and internal quotation marks omitted).

A supervisor, therefore, “can be liable in his individual capacity for his own culpzatida a
or inaction in the training, supervision, or control of his subordinates; for his aogpgesin the

constitutional deprivation; or for conduct that showed a reckless or callous iexdéeto the

rightsof others.”ld. (internal quotation marks omittecdhee alsdgbal, 556 U.S. at 676 (“Because

vicarious liability is inapplicable to . . . 8 1983 suits, a plaintiff must plead that@acernment
official defendant, through the official's own individual actions, has violated the Ciosti").

b. Discussion

In this case, Defendants argue that Plaihaf not proffered sufficiently detailed evidenge

of direct participation in any alleged violatido permit the claim against Warden Neven and

Assistant Wadlen Howell to proceed. The Court disagrees.

The Court finds thatheclaim may proceed againdfardenNeven and Assistant Warden

Howell undera theory ofsupervisory liabilityfor two reasons. First, the Court finds that the

position offinal responder is a supervisory role from which the Court can infer Deferiédaats

of the violations of subordinates and failed to correct them.” Preschoolé€Zldnk County School

-13 -
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Bd. of Trustees, 479 F.3d 1175, 1182 (9th Cir. 2007 this case, Plaintiff has serted through

sworn testimony that Defendants Newserd Howell had direct knowledge through grievances
Plaintiff's alleged unconstitutional conditions of confinement and did nothing about itele
having the authority to address his concerns. He states that they had “subjewiivedge of
his conditions of confinement through grievances during the period he was so confined.
allegedly received the grievances and were the final responders to &fean.having been so
informed, they allegedidid nothing while Plaintiff continued to experience these conditions
confinement for several weeks and months after they had been informed. Such aiorallg
supports an argument that the Defendants demonstrated a reckless indifferene®latite of
Plaintiff's rights.

Second and relatedly, Plaintiff's testimony that Neven and Howell were awarasof
alleged unconstitutional conditions of confinement and did nothing about it, supports po
supervsory liability because of theiallegedacquiescence or promulgation thfis allegedly
unconstitutional policy related to conditions of confinem#rat caused harm to inmates i
segregated housingcluding Plaintiff. SeeStarr v. Baca652F.3d 1202, 1208 (9th Cir. 2011)
For these two reasons, Plaintiff's claim against Warden Neven and Associaken\Mawell may
proceed.

5. Qualified immunity
a. Legal Standard

Last, Defendants Neven and Howell argue that theymatided to qualified immunity.
“The doctrine of qualified immunity protects gowerent officials from liability for civil damages
insofar as their conduct does not violate clearly established statutory atutmmstl rights of

which a reasonable person would have known.” Pearson v. Callahan, 555 U.S. 223, 231

-14 -
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Qualified immunity is an immunity from suit rather than a defense to liability,'@mslires that
officers are on notice their conduct is unlawful before being subjected to Baiabochia v.
Adkins, 766 F.3d 1115, 1121 (9th Cir. 2014).

In deciding whether officers are entitled to qualified immunity, courts consakengtthe
facts in the light most favorable to the nonmoving party, whether (1) the facts shotlethd
officer’'s conduct violated a constitutional right, and (2) if so, whether that rightcleasly
eshblished at the timed.

Under the second prong, courts “consider whether a reasonable officer would have h
notice that the action was unlawfuld. at 1125 (internal quotation marks omitted). While a c3
directly on point is not required in agdfor a right to be clearly established, “existing precedg

must have placed the statutory or constitutional question beyond debate.” Ashcréiid, 4131

S.Ct. 2074, 2083 (2011). This ensures that the law has given officials “fair warningeat
conduct is unconstitutionalEllins, 710 F.3d at 1064. Further, the right must be defined at
appropriate level of generality . [the court] must not allow an overly generalized or excessiy

specific construction of the right to guide [its] aysa$.” Cunningham v. Gates, 229 F.3d 127

1288 (9" Cir. 2000);see als@l-Kidd, 131 S.Ct. at 2084. The plaintiff bears the burden of prov

that the right was clearly establishédl.at 1125.
In deciding a claim of qualified immunity where a genuirgpdte of material fact exists

the court accepts the version asserted by thenmmnng party.SeeBryan v. MacPherson, 630

F.3d 805, 823 (8Cir. 2010).Summary judgment must be denied where a genuine issue of ma

fact exists that prevents a finding of qualified immun$gandoval v. Las Vegas Metropolital

Police Dept. 756 F.3d 1154, 1160(XCir. 2014).

b. Discussion
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Defendant argues that Defendants Warden Nereh Howell are entitled to qualified
immunity beausethey did not have enough informatioagarding Plaintiff's conditions of
confinement to understand that his rights were being violated. The Court rejeatiaitm as
factually contrary to the undisputed and disputed evidence in this case. Thér@suhat these
defendants are not entitled to qualified immunity.

The Court finds that there are genuine issues of material fact as it relates Wavtanh
Neven and Associate Warden Howell knew about Plaintiff’'s conditions of confinement and
they knew it. While the Defendants have asserted that they were notohaayeunconstitutional
conditions of confinementthe Court first reiterates tha®laintiff has proffered sufficient
competent evidence of the existence of unconstitutional conditions of confineRiemitiff has
alleged that for seven consecutive months he did not receive exercise time everyatdekdith
not have a functioning toileand that he did not have the ability to shower except maybe on
week.

Moreover, the Court finds that such a constitutional violation would have been cl
established under Ninth Circuit precedefeeAllen v. Sakai, 48 F.3d 1082, 1087 (9th Cir. 1994
(noting the allowing exercise once a week for a six week period was sufficiergdie Eight
Amendment violatiomand denying qualified immunity to prison officials

Further, he has provided sworn testimony that Warden Nbeeame aware of his
allegedly unconstitutional conditions by at least August 15, 2013 and Associate Wandelh H
actually responded to his grievances about the conditions on July 27 and August 4,

Plaintiff's initial stint of confinement did not end until October 11, 2013. These asseactsd
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created the possibility that Neven and Howell might have known abcaonstitutional conditions
of confinement and acquiesced in their continuation for several more months if 2013.
Based on these factthe Court finds that depriving an inmate in ldegn segrgation

daily outdoor exercise may constitute an Eighth Amendmehation and that this right was

clearly established in 2013 and 2014. The Court further finds that there are genuine issues

disputed fact as to whether Neven and Howell were award of #he alleged conditions of
Plaintiff's confinement while in segregati@md whether they acquiesced in the continuation
these conditions Therefore, theCourt DENIES Defendants Neven and Howglialified
immunity.

In light of the Court’s findings, the Court therefore DENIES both parties’ motions
summary judgment as ©ount Il, the conditions of confinement claiffhis claim shall proceed
to trial.

B. Count| - Excessive Brce
1. Legal Standard
The Eighth Amendment forbids cruel and unusual punishnireah excessive force cass

prison officials violate the Eighth Amendment if they cause “the unnegemsdivanton infliction

of pain.” Hudson v. McMillian, 503 U.S. 1, 5 (1992) (citations and quotation marks omgisd);

also Furnace v. Sullivan, 705 F.3d 1021, 1027 (9th Cir. 2013). The “core judicial inquiry

“whether force was applied in a getalth effort to maintain or restore discipline, or malicious

and sadistically to cause harrilidson 503 U.S. at 6Courts consider five factors in making thi

determination(1) the extent of the injury suffered by the inm#®;the need for the use of force;

3 The Court in its analysis in this order focuses on the first seven monthrgtinbithe subsequent threg
month stintin segregation. Plaintiff's faciss it relates to the DefendarfitEuson this initial period. The second
shorter period of segregation has insufficient detail for the Court toagegossible constitutional violations.
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(3) the relationship between the need and the level of force (#ethe threat reasonably
perceived by the responsible officials; dBflanyefforts made to mitigate the severity of the forg
used.Furnace 705 F.3d at 1028-29 (citation and quotation marks omitted).
2. Analysis
Defendants first argue that Plaintiff failed to exhaust his administratimedies with

regards to Count I. The Court does not reach this issue, however, because it findemhit,

Plaintiff had properly exhausted, Defendéf@nry isentitled to summary judgment concerning

Plaintiff's excessive use of force clammd would be entitled to qualified immunity.

The undisputed facts establish that on March 7, 2013, Plaintiff and his cellmate we
getting alongWhile Plaintiff argues he was not being combative or aggressive towards thg
Plaintiff does not disputthat he was involved in a dispute with his cellm&@tefendants argue
that, to maintain ahrestore discipline and prevent a potential fight from breaking out, Henryj
Plaintiff in wrist restraints and placed him in the shower to separate him fronllhiateeHenry
doublelocked the restraints to preveRtaintiff from evading the restraints. Upon Plaintiff’
complaint that the restraints were too tight, Henry looked at the restraintsdbnbt see any
squeezing of Plaintiff's wrists; Henry did not adjust the restraints. Whilepéinges dispute
whethe Plaintiff lost consciousness, there is no evidence that Plaintiff suffeniet aw other
injuries, including loss of consciousness, as a result of the tight handcuffs. Pdamétfical
records from the examination that day found bruises, lacerains, or hematomas.” ECF No
54, Ex. C. Nor do the medical records reference Plaintiff's loss of consciouishess.

Additionally, Henry call for medical staff to address Plaintiff’s injury complaiRtaintiff
was taken to the infirmary to address hisgdle injuries. Henry did not simply put him back i

the cell and ignore him for hours.
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Further, as of 2015, Plaintiff affirmatively stated he was no longer exgergewrist pain.
On May 9, 2014Plaintiff was seen by the nurse for a sick call and dthéehas no problems a
this time and does not need an appointm®nt August 30, 201#laintiff was seen by nursing
upon his arrival at iy StatePrison, with findings for no need for continuing carBae only chronic
pain noted was knee pain.

Therefore the Court finds that Defendant Herdig not exert excessive force on Plaintit
by handcuffing him on March 7, 2018pplying the “core judicial inquiry” to the facts at hang
the Court finds that the “force was applied in a géath effort to maintairor restore discipline”
by preventing a potential fight from occurring between Plaintiff and his cate,nand not
“maliciously and sadistically to cause harriltidson 503 U.S. at 6. Further, the fact thégnry
and medical staffater took Plaintiff to the infirmary to treat his wrist and allegeds lo§
consciousness contradicts any argument that the handcuffing was done famiGusplrpose.

Moreover, the Court finds that even if Henry’s conduct could constitute a coonsiaiut
violation. He would be entitled to qualified immunity. Even if he had placed the handcuff
tightly and potentially painfully, there is no clearly established law of whiclwdwéd be aware
that would identify his conduct to be unconstitutiomalight of the fact thahe was placing the
handcuffs on for a legitimate penological security reasorharidok the Plaintiff to the infirmary
after being told of the Plaintiff's discomfort.

The Court therefore GRANTS EBmndant’s motion as to Count I.

C. Count Il - Delay and Denial of Medical Teatment

1. Legal Standard

To establish an Eighth Amendment claim against prison officials for medical treasme
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incarcerated plaintiff must show deliberate indifference to his serious ahediedsPeralta v.

Dillard, 744 F.3d 1076, 1081 {Cir. 2014) (citingEstelle v. Gamble429 U.S. 97, 104 (1976)).

The Ninth Circuit has established a tpart test for deliberate indifference. irBt, the
plaintiff must establish a serious medical need, meaning that fé&lureat the condition could

result in “significant injury or the unnecessary and wanton infliction of p&n(guotingJett v.

Penner 439 F.3d 1091, 1096 {Cir. 2006) (internal quotation omitted)). Second, the plaintjff

must demonstrate the defemf's deliberate indifference to the need, meaning that the pr
official “knows of and disregards an excessive risk to inmate hedtth(guoting Farmer v.
Brennan 511 U.S. 825, 837 (1994)).

The defendant’s indifference to or interference with the plaintiff's medical wast be
intentional; negligence will not suffice to state a deliberate indifference claitn439 F.3d at
1096. Further, the plaintiff must show that harm resulted froenddéfendant’s indifference,
although the harm need not necessarily be substddtial.

2. Analysis

Defendants first argue that Plaintiff's third Count fails because he did nqtiateéy
exhaust his administrative remedies. Even if Plaintiff exhausted his remedoebiagleliberate
indifference claim, however, the Court finds that the Defendants are entitledrtasyjndgment
and qualified immunity on this claim. Therefptiee Court does not reach the question of whetk
Plaintiff adequately exhausted.

Plaintiff cannot establish the existence of a “serious medical need.” While hearegyah
best, suffered some minor injury to his wrist. No objective evidence suggests timairthavas
anything more than a slight injury if at alPlaintiff’'s medical records show that there was n

redness, swelling, lacerations, or hematomas on Plaintiff's wrist, andifPla@a full range of
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motion and strength which is evidence that Plaintiff did not have a serious medicaXaes
of the wrist did not shovany acute trauma or damage to his wrishe Courtthusagrees that
Plaintiff has failed to demonstratieat his alleged injury to his wrist constituted a serious medi
need leading to a constitutional violation.

Additionally, to the extent the alleged injury could be considered a serious iRDSP
staf, particularly Dr. Chang and Assistant Ward&ickham, responded to the Plaintiff’'s medicd
needs continuously, and were not deliberatebifferent to hg medical needs.The medical
records show that Plaintiff was seen immediately after the handcuftitgint, and subsequently
within days of kiting about medical issues. For example, Plaintiff submitted a meitécdhted
April 3, 2013 and was seen a week later on April 11, 2013. After submitting a mediaiatieite
April 23, 2013, he was seen three days later on April 26, 2013, wheragmwas performed, and
again on May 16, 2013, by the doctor. These records, along with others, indicaggtiea€Chang
nor Wickham purposefully acted or failed to responBlantiff’'s medical needsChang saw the
Plaintiff approximately four times following the inciderih addition, Wickham responded to
grievances in accordance with NDOC polici@he Court finds that Plaintiff wasreated
immediately after the handcuff incident, on March 7, 2013, as well \&adeother times
subsequently. Plaintiff therefore cannot establish that the Defendartdelierately indifferent
to any serious medical need.

Even if the delays in treatment could constitute a constitutional violation, whicldthe
not here, the Court would still find that the Defendants would be entitled to qualifieghity on
this claim. There is no clearly established law that would have put the Defendantxemhad
the relatively minor delays in responding to Plaintiff's medical requestsid represent a

constitutional violation.
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The Court GRANTS Defendants’ motion with respect to Count 1.

VI.  CONCLUSION
IT IS ORDERED that Plaintiff’'s Motion for Summadypdgment is DENIED. ECF No. 37
IT IS FURTHERORDERED that Defendants’ Motion for Summary Judgn{E&@F No.
54)is GRANTED in part and DENIED in part.
Defendant’aViotion is GRANTED as to Counts | and |

Defendant’s Motion is DENIED as to Count, Which will proceed to trial.

DATED March 20, 2017.

RICHARD F. BOULWARE, Il
UNITED STATES DISTRICT JUDGE
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