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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVA DA

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

V- 2:13-CV-2280 (GMN)(PAL)
MALOM GROUP AG, MARTIN U.
SCHLAPFER, HANS-JURG LIPS,
JAMES C. WARRAS, JOSEPH N.
MICELLI, M.Y. CONSULTANTS, INC.,
ANTHONY B. BRANDEL, M. DWYER,
LLC, AND SEAN P. FINN,

FINAL JUDGMENT ASTO JAMES
C. WARRAS AND ANTHONY B.
BRANDEL

Defendants.
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The Plaintiff, Securities and Exchange Commission (“SEC” or “the Commigsfoed
a motion for summary judgment as to James C. Warras (“Warras”) and Anth&nsriglel

(“Brandel”) pursuant to Federal Rule of Civil Procedure 56(a).
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The Court has reviewal Plaintiff Securitiesand Exchang&€ommission’s
(“Commission”)Motion For Summaryudgment atb Warrasard Brande] all supporting
documents, and atipposition theret@ee ECF Nos. 82-86, 93).

Based on the evidence and authorities presented in support of the motion, the Court
herbyFINDS as follows:

On December 16, 2013, the SEC filed the Complaint in this action against Warras and
Brande| among others, alleging that Defendants violated Section 10(b) of the Ssandie
Exchange Act of 1934 (“Exchange Act”) [15 U.S.C. § 78j(b)] and Rule 10b-5 thereunder
[17 C.F.R. 8§ 240.10b-5], Sections 5(a) and (c) of the Securities Act of 1933 (tescAict”)

[15 U.S.C. 88 77e(a) and (c)], and Securities Act Section 17(a) [15 U.S.C. § 77q(a)]. The SEC
also allegd that Brandel acted as an unregistered broker in violation of Section 15(a) of the

Exchange Act [15 U.S.C. § 780(a)]

OnDecember 11, 2013, thénited States indicted Defendants foter alia, their
violations of Section 10(b) of the Exchange Act, Rule 10b-5 enacted thereunder, and Section
17(a) of the Securities Act

On December 7, 2015, the juryUhS. v. Brandel, 2:13 cr 439 (D. Nevada), unanimously
decidedjnter alia, that Defendants Warras and Bran@ellectively Defendants”) violated the
Section 10(b) of the Exchange Act, Rule 10b-5, and Section 17(a) of the Securities Act.

The undisputed evidence is that Warras and Brandel solicited investors to purchase the
securties that were not registered with the SEC and that the funds for the investnrents we
transmitted via wire transfers in interstate commaragolation of Sections 5(a) and (c) of the
Securities Act 15 U.S.C. 8§ 77e(a) and (c).

V.



The undisputed evidence is that Brandel not only solicited investors to purchase the
unregistered securities, but negotiated the terms of those agreemenistadstre investors
where to deposit their investments and how the investors’ funds should be distributed, and
earned transactions lEkincome on the transactions, acting as an unregistered broker in
violation of Section 15(a) [15 U.S.C. § 780(a)].

The Court finds that there are no genuine isaafanaterial fact anthat the SEC is
entitled to judgment as a matter of law.

THEREFORE,

IT IS HEREBY ORDEREDADJUDGED, AND DECHEED thatthe SEC’s motion
should be, and is hereb@RANTED.

.

IT IS HEREBY ORDEREDADJUDGED, AND DECHEED thatDefendantare
permanently restrained and enjoined from violating, directly or indirectbtid®el0(b) of the
Exchange Act [15 U.S.C. § 78j(b)] and Rule 10b-5 promulgated thereunder [17 C.F.R.

§ 240.10b5], by using any means or instrumentality of interstate commerad#,the mails, or
of any facility of any national securities exchange, in connection with tlehgse or sale of any
security:

(@ to employ any device, scheme, or artifice to defraud;

(b)  to make any untrue statement of a material fact or to omiate 8 material fact

necessary in order to make the statements made, in the light of the circumstances

under which they were made, not misleading; or



(© to engage in any act, practice, or course of business which operates or would
operate as a fraud deceit upon any person.

IT ISHEREBY FURTHER ORDEREDADJUDGED, AND DECHED that, as

provided in Federal Rule of Civil Procedure 65(d)(2), the foregoing paragraph alsoheinds t
following who receive actual notice of this Final Judgment by personal service awisthéa)
Defendand’ officers, agents, servants, employees, and attorneys; and (b) other perstimws in ac
concert or participation witbefendants or with anyone described in (a).

" .

IT IS HEREBY FURTHERORDERED, ADJUDGED, AID DECREEDthat
Defendantsarepermanently restrained and enjoined from violating, directly or indirectly,
Section 17(a) of the Securities Act [15 U.S.C. 8§ 77qg(a)] in the offer or sale ot@mjtg by the
use of any means or instruments of transportairaommunication in interstas@mmerce or
by use of the mails

(@) to employ any device, scheme, or artifice to defraud;

(b) to obtain money or property by means of any untrue statement of a material fact
or any omission of a material fact necessary to make the statements made, in light
of the circumstances under which they were made, not misleading; or

(© to engage in any transaction, practice, or course of business which operates or
would operate as a fraud or deceit upon the purchaser.

IT ISHEREBY FURTHER ORDEREDADJUDGED, AND DECHED that, as

provided in Federal Rule of Civil Procedure 65(d)(2), the foregoing paragraph alsoheinds t
following who receive actual notice of this Final Judgment by personal sawmtherwisefa)

Defendantsofficers, agents, servants, employees, and attorneys; and (b) other persoms in acti



concert or participation witbefendants or with anyone described in (a).

V.

IT IS HEREBY FURTHERORDERED, ADJUDGED, AID DECREEDthat

Defendant@arepermanently restrained and enjoined from violating Section 5 of the Securitie

Act [15 U.S.C. § 77€] by, directly or indirectly, in the absence of any applicadheption:

(@)

(b)

(€)

Unless a registration statement is in effect as to a security, makingarsg of

means or instruments of transportation or communication in interstate commerce
or of the mails to sell such security through the use or medium of any prospectus
or otherwise;

Unless a registration statement is in effect as to a security, caoryoagising to

be carried through the mails or in interstate commerce, by any means or
instruments of transportation, any such security for the purpose of sale or for
delivery after sale; or

Making use of any means or instruments of transportation or communication in
interstate commerce or of the mails to offer to sell or offer to buy throughéhe us
or medium of any prospectus or otherwise any security, unless a registratio
statement has been filed with the Commission as to such security, or while the
registration statement is the subject of a refusal order or stop order otdpher
effective date of the registration statement) any public proceeding or exiamina

under Section 8 of the Securities Act [15 U.S.C. 8 77h].



IT ISHEREBY FURTHER ORIERED, ADJUDGED, AND DECHEED that, as
provided in Federal Rule of Civil Procedure 65(d)(2), the foregoing paragraph alsoheinds t
following who receive actual notice of this Final Judgment by personal service awisthéa)
Defendantsbfficers, agents, servants, employees, and attorneys; and (b) other persoms in acti
concert or participation witBefendants or with anyone described in (a).

V.

IT IS HEREBY FURTHERORDERED, ADJUDGED, AID DECREEDthatBrandel
and Brandel’s agents, servants, employees, attorneys, and all persons iroacevear
participation with them who receive actual notice of this Final Judgment by pessowviak or
otherwise are permanently restrained and enjoined from violating, dicectiglirectly, Section
15(a) of the Exchange Act [15 U.S.C. § ¥By, directly or indirectly, in the absence of an
applicable exemptiormakinguse of the mails or any means or instrumentality of interstate
commerce to effect any transactions in, or to indu@tempt tanduce the purchase or sale of
any security unless the Defendaatsregistered in accordance wiiection 15(b) of the
Exchange Act.

VI.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Defendants and Defendants’ agents, servants, employees, attorneys, asodl ipegctive
concert or participation with them who receive actual notice of this Finamkrddoy personal
service or otherwise are permanently restrained and enjoined fromydaercttirectly
paricipating in the issuance, offer, or sale of any security, including but no¢druotjoint

venture agreements, proofs of funds, bank guarantees, medium term notes, stardinyf lett



credit, structured notes, and similar instruments, with the excegititve purchase or sale of
securities listed on a national securities exchange.
VIl .

IT ISHEREBY ORDERED,ADJUDGED, AND DECREED thaDefendans are jointly
andseverallyliable with each other fodisgorgemenof $4,920,000epresentinghe piofits
gainedby thedefendants in thisnatter asa resultof the Defendarst conductalleged in the
Complaint,togetherwith prejudgment inteestthereon in th@amountof $1,015,020.15,dr atotal
of $5,935,020.15. ThamountDefendantsrejointly and severally required to pay in
disgorgemeninay be reducedy the amounthattheyhave paidor will pay asa Forfeitureor
Restitution in the criminalproceeding. Pursuatd Section 21(d)(3)(Bdf the Securities

ExchangéAct of 1934 [15 U.S.C§ 78u(d)(3)(B)] and Section 20(d) of the Securities Act of

1933 [15 U.S.C. § 77t(d)]. The Court adopts the pecuniary gain approach in calculating the
appropriate civil penalty here. Therefore, Warras is individually liable for acivil penaly in the
amountof $720,000.00. Brandelis individually liable for a civil penaltyin theamountof
$630,000.00. WarrasandBrandeleach ball satisfytheir obligation(s) by payingdisgorgement
with prejudgment interest amavil money penaltiesto the Securities anlxchangeCommission
within 14 daysafterentryof thisPartial Finaldludgment. Dendangs maytransmit payment
electronicallyto the Commission, whictwill provide detailedACH transfer/Fedwire

instructionsupon requesfPaymenimayalso bemadedirectly from abank accountia Pay.gov

through theSECwebsiteat http://www.sec.gov/about/offices/ofm.hirfDefendantslso maypay
by certifiedcheck, bank cashier’s check,Wnited Statepostalmoneyorderpayableto the

Securitiesand Exchang€ommission, which shaliedelivered omailed to



Enterprise Services Center
Accounts Receivable Branch

6500 South MacArthur Boulevard

Oklahoma City, OK 73169
and shall be accompanied by a letter identifying the case title, civil actiopenuamd name of
this Court; disclosingames C. Warraand Anthony B. Brandels Defendarstin this action; and
specifying that payment is made pursuant to this Final Judgment.

Defendantshall simultaneously transmit photocopies of evidence of payment and case
identifying information to the Commission’s counsel in this action. By making thrmgat,
Defendants relinquish all legal and equitable right, title, and interest inwods &nd no part of
the funds shall be returned to Defendants.

The Commission may enforce the Court’s judgment for disgorgement and prejudgment
interestby moving for civil contempt (and/or through other collection procedures authorized by
law) at any time after 14 days follovgrentry of this Final Judgment. Defendants shall pay post
judgment interest on any delinquent amounts pursuant to 28 U.S.C. 8 1961. The Commission
shall hold the funds, together with any interest and income earned thereon (&lettte
“Fund”), pendingfurther order of the Court.

The Commission may propose a plan to distribute the Fund subject to the Court’s
approval.Such a fan may provide that the Fund shall be distributed pursuant to the Fair Fund
provisions of Section 308(a) tie Sarbane®xley Act of 2002The Court shall retain
jurisdiction over the administration of any distribution of the Fuithe Commission stéf
determines that the Fund will not be distributed, the Commission shall send the fignds pa

pursuant to this Final Judgment to the United States Treasury.



Regardless of whether any such Fair Fund distribution is made, amountsl dodeee
paid as civil gnalties pursuant to this Judgment shall be treated as penalties paid to the
government for all purposes, including all tax purpo$espreserve the deterrent effect of the
civil penalty,Defendantshall not, after offset or reduction of any award of compensatory
damages in any Related Bstor Action based on Defendants’ payment of disgorgement in this
action, argue that they aeatitled to, nor shall they further benefit by, offset or reduction of such
compensatory damages award by the amount of ahppBefendantspaymentsof civil
penaltiegn this action (“Penalty Offset”)f the Court in any Related Investor Action grants such
a Penalty Offset, Defendanshall, within 30 days after entry of a final order granting the Penalty
Offset, notify the Commission’s counsel in this action and pay the amount of the Rty
to the United States Treasury or to a Famdiuas the Commission directs. Such a payment shall
not be deemed an additional civil penalty and shall not be deemed to change the amount of the
civil peralty imposed in this Judgment. For purposes of this paragraph, a “Related Investor
Action” means a private damages action brought against Defermaoton behalf of one or
more investors based on substantially the same factiegsdiln the Complaint in this action.

VIII .

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

jurisdiction of this matter for the purposes of enforcing the terms of this Judgment.
IX.
There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil
Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further
notice. Any amount that Warras and Brandel pay in restitution shall be offset against the

disgorgement ordered herein.



Accordingly,

CONCLUSION

IT IS HEREBY ORDERED that Plaintiff's Motion for Summary Judgment (ECF No. 78) is GRANTED,
pursuant to the foregoing.

IT IS FURTHER ORDERED that Defendant Warras' Motion for Summary Judgment (ECF No. 86) is
DENIED.

IT IS FURTHER ORDERED that Defendant Brandel's Motion for Stay (ECF No. 83) is DENIED as moot.

The Clerk of Court is ordered to enter judgment accordingly and close the case.

DATED this 29 day of September, 2017

Glorﬁ‘. Navarro,\Clﬁéi/]udge

Unit tates District Court
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