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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

VANESSA DOUGLAS CaseNo. 2:13ev-02326RFB-PAL
Plaintiff, ORDER GRANTING IN PART,
DENYING IN PART, MOTION TO
V. RECONSIDER ECFNo. 111
JOHN E. STALMACH, et al.,

Defendants

l. Introduction

This case is before the Court on Defendant Clark County School District'sriMoti
Reconsideration, Modification, and/or Motion to Alter or Amend Judgment.

. Background

Plaintiffs Vanessa Douglas and Sandra Henderson filed their initial aorhpin
December 23, 2013. ECF No. 1. Following several extensions of discovery, Plailetffgh@ir
Second Amended Complaint on August 24, 2015, which is the operative complaistaction.
ECF No. 90. On September 14, 2015, Defendants Clark County School District (CCSD
Bambi M. Dewey each filed Motions for Summary Judgment. ECF Nos. 91, 94.

In the Second Amended Complaint, Plaintiffs Vanessa Douglas and Sandra Henc
allege that Defendants Bambi Dewey and John Stalmach sexually abused Vathéisaa@GSD
was deliberately indifferent to the risk of teackardent harassment and abuse in its scho
Vanessa asserts six causes of action in the Second Amended Comialiation of Title 1X, 20
U.S.C.8 1681(a)against CCSD; Negligence against CCSD; Fourteenth Amendment Duags$r
claim against CCSD; Assault against Mr. Stalmach and Ms. Dewey; Battergtdgaiistalmach

and Ms. Dewey; and Intentional Infliction BMmotional Distress (IIED) against Mr. Stalmach ar
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Ms. Dewey. Plaintiff Sandra Henderson joined in the seventh cause of action foHdREver,
in Plaintiffs’ response brief to Ms. Dewey’s motion for Summary Judgment, Medétson
agreed to voluntarilgismiss her IIED claim; the Court allowed the dismissal of this claim in
order on the Motions for Summary Judgment. ECF No. 110. Therefore, only claims reldtiag
Douglas are proceeding.

The Court held a hearing on both Motions for Summary Judgment on March 30 arj
2016. ECF Nos. 106, 107. On August 24, 2016, the Court issued an Order granting in p{
denying in part the Motions for Summary Judgment. ECF No. 110. Dewey’s MotiSarfamary
Judgment was denied in full. CCSD’s Motion for Summary Judgment was deniedastitf$?
Title IX and Section 1983 claims. The Court granted Defendant CCSD discrgtamanmunity
on Plaintiffs’ negligence claim as to all acts with the ekioepof the alleged failure to investigate
which was permitted to proceed. Defendant CCSD filed the instant Motion for Recatisiden

September 21, 2016. ECF No. 111. The Court held a hearing on this motion on November 1

[I1. Legal Standard
“As long as a district court has jurisdiction over the case, then it possesselettent
procedural power to reconsider, rescind, or modify an interlocutory order for emrs@sit to

be sufficient.”City of Los Angeles, Harbor Div. v. Santa Monicaygeeper254 F.3d 882, 885

(9th Cir. 2001) (citation omitted). A motion for reconsideration “rma@y be used to raise
arguments or present evidence for the first time when they could reasonablyeraveaised

earlier in the litigation."Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH & Co., 571 F.J

873, 880 (9th Cir. 2009) (internal quotation and citation omitted). “Motions for reconsider{
are disfavored. A movant must not repeat arguments already presented amiessly to the

extent) necessyto explain controlling, intervening law or to argue new facts.” LR 59-1.

V. Discussion
The Court relies on the findings of fact articulated in its Order on the Motions fan&tym

Judgment.
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A. Reconsideration of the Section 1983 Claims

To impose municipal liaility under Section 1983 for a violation of constitutional right|
Plaintiff must show: “(1) that [the plaintiff] possessed a constitutional right afhnfs]he was
deprived; (2) that the municipality had a policy; (3) that this policy amounts lioedde
indifference to the plaintiff's constitutional right; and (4) that the pakdhre moving force behind

the constitutional violation.Plumeau v. Sch. Dist. No. 40 Cty. of Yamhill, 130 F.3d 432, 438 (

Cir. 1997) (internal citations omitted].T]here also much be a ‘direct causal link’ between t
policy or custom and the injury, and [plaintiff] must be able to demonstrate thatuheragulted

from a ‘permanent and well settled practice’... A failure to train or supecaseamount to a
policy or custom sufficient to impose liability.. Anderson v. Warner, 541 F.3d 1063, 109t (

Cir. 2006).

Defendants argue that the Court’s finding that CCSD was the “moving force” be
Stalmach and Vanessa'’s sexual misconduct is erroneous and warrantslezattosi Defendant
argues that the Court improperly evaluated the “moving force” requirenteart &talmach was

never Vanessa'’s teacher, and CCSD had no knowledge of the relationship that developsad |

o

dth

hind

hetw

Stalmach and Vanessa outside of school. Defendant argues that the order should kd gmen

because it fails to recognize that, based on the undisputed timeline of events, @Sgarse to
certain concerns reported in 2010 couldn’t have been the “moving force” behind Vang
injuries, since Stalmach athnessa met in 2007.

The Court’s order, however, took into consideration a timeline of events beginrtimg i
200708 school year, Vanessa'¥ grade year, during which she was a student at Brown Ju
High. At that time, the assistant principal at BroJunior High noticed that Mr. Stalmach alway
had “girls hanging around” and he had a bad feeling about Mr. Stalmach@nshg with female
students. He had two “knock it off conversations” with Mr. Stalmach about httorehips with
female studets. Mr. Stalmach did not receive formal discipline or notations in his personne
arising from these incidents, and CCSD then transferred Mr. Stalmach taHsgisi€chool, the
same high school Vanessa ultimately graduated intd"igr@de. At Basic Kjh School, in

February 2009, an assistant principal was informed of allegations that Mr. Staha driven
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several female students to a Denny’s restaurant after school and drivdrotherwithout parental
permission. At that time, Stalmach was ordecedefrain from accompanying or meeting studer
off campus. These actions all preceded cell phone exchanges with a student, MJ, winich b
October 2009, and in response to which CCSD initiated an investigation of Stalmach in
Therefore, it is nomerely CCSD’s response to those concerns, in 2010, which the Court de
to be the potential “moving force” behind Vanessa’s injuries.

Therefore, the Court finds that this entire chronology of events does supporliés ¢

finding that a reasonable juror couddterminethat CCSD had policies or customs of failing to

have clear systems for requiring principals to document conversatitmeadchers about possibls
inappropriate interactions with minors, failing to have a uniform tracking sysbensuch
information, failing to have a robust system of investigation, and failing teecaeaverall system

whereby officials in CCSD not connected with a specific school would be respdosibiewing

and acting upon an employee’s conduct that spannedatitfechools within the same district.

Furthermore, Defendants have pointed to no law, and the Court is not aware of any laimgre

Stalmach to have been Vanessa’s direct teacher at the school, in order foottécsbe subject
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to Section 1983 liahty based on Vanessa'’s allegations against Stalmach. Vanessa met Stajmac

at school, and at school the administration was aware of general probleStalmach’s
inappropriate conduct related to female students, as early as 2007. Theseefaciicient to
impose potential liability on the school for a policy or practice that may have beettacdusal
factor in the relationship that developed between Vanessa and Stalmaclemande of several
years.

Defendant further argues that there is nasaalink between CCSD policy and Vaness3g
injury where CCSD had no control over Stalmach after school hours and off the sanpaisc
Vanessa visited Stalmach at his home, and CCSD argues that it played no relessa¥&going
to Stalmach’s house and had no knowledge of that behavior.

The Court finds that CCSD’s argument that its disciplinary practiceslgl] not control
the conduct of its staff that occurs entirely off of school premises” is natisuffto shield it from

potential liability. CGSD does not argue that Stalmach and Vanessa did not interact in schoc

S

DI, NC




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

that a different disciplinary policy might have resulted in notice to Vanessa éamily regarding

potential misconduct by Stalmach; all of these factors could have playedia ttoé development

the improperelationship. A reasonable juror could find th&talmach’s continued employmen|
at Brown Middle School and Basic High School by CCSD created an opportunity tleerfu
grooming by Stalmachf Vanessa and other female studeAtseasonable juror could find that
CCSD's failure to have a robust tracking and monitoring system for teachers \pitiateel
problems like Stalmach allowed the relationship between Stalmach and Vanessaltp @énd
deepen in a way that it could not have without the cover of school interadtus, theCourt

holds that a reasonable juror could find 8&SD hadunreasonable and inadequegsponses to
allegations of misconduéhcluding thecontinued employmendf Stalmachand that CCSD’s
further failure to monitor and track the conduct of Stalmach could have caused injury toaVva
by allowing this inappropriate relationship to blossom.

Defendant also argues that the Court’s analysis of purported policieastochs at CCSD
ignores relevant case law and makes improper conclusions based on isolated and s
incidents. Defendant argues that the only evidence in the record to support aigynetbse CCSD
had certain policies and customs are based on tte ¢ this case alone, and that this canr
support a finding that the school had a widespread and permanent custom. Although “lcabil
an improper custom may not be predicated on isolated or sporadic incidents [and] must b4
on practices of sufficient duration, frequency, and consistency that the condumddumme the
traditional method of carrying out policy,” there is evidence in the record ofatffeccasions,
with different students, between 2007 and 2012, when there was either dicecuorstantial
evidence of improper conduct by Stalmach, of which the school was made loARIev. Gates

99 F.3d 911, 918 (9th Cir. 1990). The Court finds that this evidence could be found by dgiry

more than “isolated” or “sporadic”, and is pati@lly sufficient for a reasonable juror to determin
that an improper custom may have been in plaspecially as it relates to the failure to monit
and track misconduct incidents for specific teachers across schools.

Defendant further argues that the Court did not use a heightened Section 1983 “del

indifference” standard, but rather seemed to apply a negligence standamdcomisalering the
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steps taken by CCSD in response to allegations of misconduct. In Gebser v. Lago| Vist

Independent Sclob Dist., 524 U.S. 274, 290 (1989), the Supreme Court found that for a school

district to be liable in damages under Title IX for a teacher’s sexual hardsgmaestudent, actual
notice and deliberate indifference are necessary. In that case, onel manepiaint concerning
sexual comments made in class to two students was the only one the schoohdtreceived,
and it was found to be insufficient to support a genuine issue on whether the schoolhdigtric
actual notice that the teacher wasalwed in a sexual relationship with a different student, |to
whom the comments in class had not been directed. In elaborating on the deliberfate ioif
standard, th&upremeCourt characterizes it as “an official decision by the recipient [of federal
funding] not to remedy the violation” and applied thelfberate indifference” standard of Sectign
1983.
In its orderin this casethe Court found that repeated notifications of improper conduct
and potential sexual harassment, coupled with CCSD’s decision not to place a thnoait@n
on Stalmach’s record, could be found by a reasonable juror to constitute actual notide ar
deliberate indifference to Stalmach’s sexual harassment of girlisircdse, in 20008, the
assistant principal of Brown Middle School had two “knock it off” conversations wilm&th
about his relationships with female students; in February 2009, an assistapbpatigasic High
Schoolheld an investigatory conference with Stalmach regarding allegationsiobpgopride
driving of female students to Denny’s and home without parental permission; in Octobeh20(9, t
investigation into text messaging between Stalmach and a student, MJ, involved a handing| off t
the CCSD police who determined that no criminal activity loadurred related to thosq
allegations, and then CCSD finally issued a formal admonition to Stalmach asfétrad him to
Dailey Elementary School.lhe Court’s ordem this casaletermined that a reasonable juror could
find that CCSD inappropriately transferred Stalmach rather than disciphmmgafter the 2007
allegations, that CCSD failed to conduct a thorough investigationthetcomplaints against
Stalmach in February 2009, and that CCSD did not have coherent and robust systemtigr tracki
suchmisconduct. Based on all of these factors, the dowds andfound that these actions by

CCSD could amount to deliberate indifference. These were conscious acti6@Sby based on




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

the Court’s findings of fact, and application of the deliberate iméiffee standard. Therefore, th

Court rejects Defendant’s argument that it applied an incorrect negliganceaust.

Defendants finally argyeas to the Section 1983 claintlsat the Court’s conclusion tha

CCSD did not challenge Plaintiff's claim for vitilen of equal protection, and on that basis i
failure to evaluate whether any issues of fact existed as to discrimimat@ny or impact, was
clearly erroneous. Defendant argues that because it argued in its briefs they afpi#liberate
indifference simply did not exist, it was not necessary to engage in a separatatienaof
discriminatory impact or intent based on gender bias. Defendant furthesaiwt Vanessa ha
not provided any facts to suggest that CCSD’s actions were the result of gexsder thiat the

school’s sexual harassment policy affects female students differentlyntida students.

ts

U7

The Court's statement in its order that Defendant did not address equal protectio

violations, as far as discriminatory impact on students based on gender, is naticieditriay
CCSD'’s representations in its Motion for Reconsideration. CCSD raised i jpegienents that
on the undisputed facts, it was not deliberately indifferent to sexual harasmeabgurt did not
find these arguments persuasive based on its factual findings. CCSD did not kepayatea
lack of discriminatory impact based on gender, and Pldmt#¥idence regarding repeate
allegations of misconduct against female students do support an allegation tdat Serdents
were specifically discriminatorily impacted by CCSD’s policies, differefidyn male students.
Therefore, the Court rejects the arguments raised for reconsideratismrafng on the
Section 1983 claims. The Court’s order, however, misstated that CCSD’s wat@ moving
force behind theConstitutional violationThe Court amends its order, to state simply that a
reasonablejuror could find that CCSD had policiesor customs which werethe moving force

behind the violation.

B. Reconsideration of theTitlel X Claim

Defendant argues that the Court’s Title IX analysis is flawed becausestrobt address

X

causation, and because CCSD did not have control over the context, outside of school, in whi

the alleged harassment occurred, and was not on niaiceisciplinary action it took in 2010 was
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ineffective. Defendant argues that the Court did not consider the intent and purpose I, Ti
which requires the recipient of federal funds to have knowledge that the disdiplioeided was
insufficient,and imposes liability only when the entity has control over the harasser aruhteet
in which the harassment occurs.

The Court reiterates its Section 1983 analysis as to these argumentbydiseféndant
The Court finds that repeated notifications of improper conduct and potential sexsahierg
coupled with CCSD’s decision not to place a formal admonition on Stalmach’s rpgordo
2010,could be found by a reasonable juror to constitute actual notice and deliberate imckffd

to Stalmacts sexual harassment of girldnder theGebseistandard of “deliberate indifference”

which is applicable to both Title IX and Section 1983 claims, the Court finds thasanadde
juror could determine that Defendant is liable under Title IX. 524 U.S. 274, 290 (1989).
Defendant also argues that the Court applied the wrong standard in evaluatitiff' $la
Title IX claim, and improperly substituted its judgment for that of school adnatoss; to find
CCSD'’s “unreasonable” policies equated to deliteeradifference. Defendant argues that tk
Court’s order stated that a jury could find the failure to address complaints of barasdment
unreasonable, but that the deliberate indifference test requitesscious disregard, which

Defendant argues ishagher standard. In its order, this Court cited to Oden v. Northern Marig

College 440 F.3d 1085, 1089 (9th Cir. 2006), a Ninth Circuit opinion relying on the Supr

Court’s standard iGebserIn Oden the Ninth Circuit, analyzing whether a college “reacted w

deliberate indifference to [plaintiff's] allegations of sexual harassmentbedtda that “we must
decide whether a reasonable faotler could conclude that the College’s response was cle

unreasonable in light of the known circumstanéegd. (quoting Davis v. Monroe County Bd. of

Educ, 526 U.S. 629, 641(1989). “In other words, we must decide whether, on this recorg
could find that the College made ‘an official decision...not to remedy the violatidn(duoting
Gebser524 U.S. at 290). This Court derived its use of the term “unreasonableOfiiemn the
context of its application as phrased in that case. Regardless of the phrasingurthenC
evaluating the school’s condueatits prior orderdid use a “deliberate indifference” standard (

review to determine that CCSD could be found deliberately indifferent, and thespienses to
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repeated indications of improper conduct by Stalmach could constitutecidedbndifference”.
The Court in its prior order was simply referencing the ‘clearly unreasomalight of the known
circumstances’ phrasing of the deliberate indifference standard @aen Id. (citations and
guotations omitted).

Moreover, the Court does find that CCSD’s deliberate indifference could be hyuad

reasonable juror to have caused injury to the Plaintiff. Specifically, as mateel previous order

and noted here, CCSD’s failure nmonitor and track Shamach’s misconduct, its failure to more

fully investigate earlier misconduct, its moving @aéi8ach from Brown to Basic, and its failure

to earlier take stronger disciplinary measuredacbe found to have allowed 3tzach to groom

Vanessa and deepen his inappropriate relationship with her under the cover of setaxilant

Therefore, theCourt rejects the arguments raised for reconsideration of its ruling on the

Title IX claims

C. Reconsideration of the Negligence Claims

Defendant argues that government immunity can and should apply to CCSD inwestig
of Stalmach, with respect to the negligence claims under Nevada state law. The Ngrad®eS
Court’s test for discretionary act immunity, which deriviesf federal law on the Federabit
Claims Act (FTCA), confers discretionary act immunity on a governrhaatar decision if it (1)
involved an element of individual judgment or choice and (2) is based on considerations of

economic, or political policySee Martinez v. Maruszczak23 Nev. 433 (Nev. 2007f5uch

immunity does not attach for actions taken in bad faith. Falline v. GNLV Corp., 107 Nev.

(Nev. 1991). It also does not apply to acts done in violation of the Constitution. Mirmehdied U

States 689 F.3d 975, 984 (9th Cir. 2011).

at

50Ci¢

1004

The Court’s order recognized that government immunity applied to all of the conduct of

CCSD employees, except for tfalure to investigat&talmach “Decisions related to the hiring,
training, and supervision of employees usually involve policy judgments of the typee€sn

intended the discretionary function exception to shielickers v. United State®28 F.3d 944,

950 (9th Cir. 2000). “The decisions of whether and how to retain and supervise an emgloyee,

well as whether to warn about his dangerous proclivities, are the type etidisary judgments
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that the exclusion was designed to protddbé v. Holy Segb57 F.3d 1066, 1084 (9th CR009).

In reviewing the relevant decisions, the Court finds that the failure to invegtigary argued by

the Plaintiff for this cases also covered by discretionary act immunifeeBalser v. Dep't of

Justice 327 F.3d 903, 908 (9th Cir. 20@89lding thatallegations that a trustee was negligent
general duties of “selecting, monitoring, and investigating the examiner” fellinwitie
discretionary function exceptidn

The Court reconsiders its decision and now holds that CCSD cannot be bleldoiiaany
failure to investigate alleged acts of miscondocsupport a negligence clainwhile the Court
noted in its previous order that it could not clearly ascertain what specifiafabeories the
Plaintiff was asserting in the failure to intigate aspect of the case, the Court findsegalbasis
to hold out an option for Plaintiff so that she may provide further detdgePrescott v. United

States 973 F.2d 696, 702 & n.4 (9th Cir. 199¥)ting that a plaintiff has to assert sciként facts

outside of area normally covered by discretionary function exception)(in@tai@bns omitted).
The failure to investigate by CCSD for any of the stages of alleged rdisciprat least as now
known by the Courdnd asserted by the Plaintiffill fall into the discretionary function exception
Therefore, the Plaintiff may not present a failure to investigate theory as part of her

negligence claim and her negligence claim is hereby dismissed.

V. Conclusion

For the reasons described abov@& IS ORDERED that Plaintiff's Motion for
Reconsideration, ECF No. 111,GRANTED in part andDENIED in part as explained in this
Order.

DATED: March 21 2017.

RICHARD F. BOULWARE, Il
UNITED STATES DISTRICT JUDGE
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