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al-Mart Stores, Inc. Do

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

*k*

ELIZABETH MONTILLA ,
Case No. 2:13—cv—-23486MN-VCF

Plaintiff,

VS. ORDER

WALMART STORES, INC, MOTION TO EXCLUDE DAMAGES (#31)
Defendant

C. 49

This matter involves Elizabeth Montilla’s persoingury action against Walmart. Before the coprt

is Walmart’s Motion to Exclude Untimely Disclosed Damages (#31). For the reatiad below,
Walmart’'s motion is granted.
. BACKGROUND

On October 16, 2011, Elizabeth Montilla went to Walmart and slipped and fell near arcigeen
(Compl. #12 at 1 5). Because the fall allegedly caused “severe injuries, emotionegslistronomic los{
painand suffering, and mental anguish,” Ms. Montilla commenced this action omegté8, 2013
(Id. at T 6).

Ms. Montilla’s initial disclosures were due on January 231£28ee(Doc. #6 at] 2), and wer¢g

served on January 24, 2014. (Doc. #34t 6). Hedisclosure included a computation of damages for

\*2J

past

medical expenses that totaled $35,586.80) Ms. Montilla supplemented her initial disclosure 3 more

times over the next 3 montiSee(EntzmingerDecl. #311 at 1 36). On April 11, 2014, Ms. Moiila
served her third supplemental initial disclosures. (Doc:5#815-6). It increased her initial claim for pa

medical expenses from $35,586.69 to $52,5651€9. (
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This prompted a letter from Walmart. On April 14, 2014, defense counsel informed Ms. dontill

that her supplements were incorrectly characterizing future medical exgsetihgeaccrueals past medics

expenses as time elapsé&ee generallyDoc. #3124). The letter also informed Ms. Montilla that Ry

e

26 required her to make a reasonable forecast of her future damages by January 23, 26avhand t

failure to comply with Rule 26 puts her at risk of having her damages excluded. dtdrial 3 (“The

District of Nevada routinely excludes damages claims that are not tinselpsbd pursuant to FRCP

26(a), as the following [seven] cases uniformly illustrate: [citations oniijted]

Despite Walmart’'s warningMs. Montilla supplemented her initial disslare 17 more times over

the following 15 monthsSee(EntzmingerDecl. #31-1 at § 23). Each supplemental disclosure incluged a

computation of damages for past medical expenses. No claims for future megkceesvere disclosed.

Ms. Montilla’s final suppemental initialdisclosure was served on Jul§, 2015. Doc. #3122 at 8). It
increased hanitial claim for past medical expenses from $35,5860681.38,873.8. (Id.) This prompted
Walmart'smotion to exclude.
[1.LEGAL STANDARD
The guiding premise of the Federal Rules of Civil Procedure is that the Rutesdd'®e construe

and administered to secure the just, speedy, and inexpensive determination oftereryFao. R.Civ.

P. 1. Rule 26(a)(1), which governs initidisclosues, effectuates Rule sl’purpose by imposing an

affirmative duty on litigants to disclose certain informatimeluding a computation of damagesthout

waiting for a discovery requeseeFeD. R. Civ. P. 26(a), AdvisoryComm.Notes(1993).

Rule 26(a)(1)(A)(iii) requires a party to disclose “a computation of each category of dafages

claimed by the disclosing party.” The plain language of theindlieates thafor disclosures purposes

damages are determined, not by actual cost, but by avpatty eleds to claim See SyllaSawdon

v. Uniroyal Goodrich Tire CQ47 F.3d 277, 284 (8th Cit995), cert. denied, 516 U.S. 822 (19@&ating
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that the purpose of Rule 26(a) is to enable parties to prepdrafonot calculate liabilityPatton v. Wal
Mart Stores, Ing No. 2:12cv-2142-GMN, 2013 WL 6158461, at *4 (D. Nev. Nov. 20, 2013\ctual

cost is not Rule 26(a)(1)(A)(iiiy focus. The plain language of the rule states that ‘a party mysbvide

. . .a computation of each category of damagasned by the disclosing party.”) (emphasis original).

The rule requires parties to make a reasonable forecast of their damages soo#ineggparty may
“prepare for trial or make an informed decision about settlemieen."R. Civ. P.26(a), AdvisoryConm.
Notes(1993).

In turn, Rule 26(e)(1)(A) requires litigants to supplement initial disclosurestimely manner if
the party” making the disclosure learns “that some material respect” of the dliscbbnged-ED. R.
Civ. P.26(e)@)(A). Rule 26(e) does not create a “loophole” for a party who wishes to revisdiébk
disclosures to its advantage after the deadline has pdsdezlv. Family Care and Urgent Medig
Clinics, 323 Fed. Appx. 496, 500 (9th CR009). Supplementatiameans “correcting inaccuracies ..
based on information that was not available at the time of the initial disclosdreciting Keener
v. United States181 F.R.D. 639, 640 (DMont. 1998) (finding a second disclosure so substant
different fromthe first that it could not qualify as a correction of an incomplete or inaccurpést
report)).

If a party fails to timely disclose or supplement a computation of damageactoricategory o
damages that is claimed, that party is not allowed to use the information at a heatitrgabunless th¢
failure to timely disclose the information was substantially justified or harness~eD. R. Civ. P.
37(c)(1). The party facing sanctions under Rule 37 bears the burden of showingtallssdificaion
or harmlessnes¥.eti by Molly, Ltd. v. Deckers Outdoor Car@59 F.3d 1101, 11667 (9th Cir.2001).

The district court has wide latitude in using its discretion to impose discovetyoseld. at 1106.
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[11. DISCUSSION
Walmart argues thatll damages that Ms. Montill#isclosed after its April 14, 2014, letter sho
be excluded from trial. The court agrees.

Rule 26(a)(1)(A)(iii) required Ms. Montilla to make a reasonable forecalséofuture medical

expensedy January 23, 2014Theraafter, Rule26(e)(1)(A) permitted Ms. Montilla to correct any

S

d

inaccuracies with her initial forecdsy supplementing her initial disclosure. However, Ms. Montilla never

made a claim oareasonable forecast of her future medical expenses. Instead, adapsed, she fe
characterized future medical expenses as past medical expenses when she receivendidillidoct

This was inappropriate. Rule 26(a) is not concerned with actual Paston 2013 WL 6158461

at *4. Initial disclosures function as a form of notice pleadiniggsymerely require a party to include |a

computation of each category of damagksmed by the disclosing party.See Fep. R. Civ. P.

26(a)(1)(A)(iii) (emphasis added). Because the rule is concerned with “claims” and not actual cos

compliance with Rul@6(a)(1)(A)(iii) requires a partjo look into the future andstimate whathe party
intendsto claim at trial.

Because this calculation is an estiimat it is necessarilyuncertain and may be corrected “ir]
timely manner if the party” making the disclosure learns “that some material ttesptee disclosure
changedFeD. R.Civ. P.26(e)(1)(A).Rule 26(e) allows a party toorrect[] inaccuracies.Luke 323 Fed,
Appx. at 500 However, Rule 26(e) prohibits what Ms. Montilla did here: leading the opposing
blindly into the future byrevising her initial disclosure® her advantageafter the initialdisclosure
deadline expiredSeelLuke 323 Fed. Appxat 500 This prevented Walmart from being abie prepare
for trial or make an informed decision about settleme®ééFeD. R. Civ. P. 26(a), AdvisoryComm.

Notes(1993).

party
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Ms. Montilla asserts that she complied with Rule 26 because p@esiwental disclosures “contajin

medical/billing records” that “clearly indicate that state ttsat] [Plaintiff is still treating.” (Doc. #35
at 4:23-26). This argument fails as a matter of law. Actual cost is irrelevant unteeRRa). Ms. Montilla
wasmerely requiredo estimatewvhat her future medical expensesuld be

Ms. Montilla also asserts that exclusion is inappropriate because it woulderbguifto quit
treating and/or quit submitting medical records merely because discowdogesl or trial is upcoming.
(Doc. #35 at 8:42). This is also incorrect. Ms. Montilla had a duty to disclose a computation of
medical expenses that siweuld claim at trial. Whether she continues with her treatrenthether he
treatment is necessaryirselevant under Rule 26(a).

The court finds that Ms. Montilla’s failur® include a claim for future damages was neil
harmless nor substantially justified. On April 14, 2014, Walmart notified Ms. Mathidt she had faile|
to comply with Rule 26(a). Dispute Walmart's warning, Ms. Montilla contintge revise her initia
disclosures in violation of Rules 26(a) and (e). This prevented Walmart from beedoatviake ar
informed decision abougettlement or trial. Ms. Montilla revised her initial disclosures 20 times|
increased her damages from $35,586.681%88,873.05T his untimelyincrease 0$103,286.3({rejudices|
Walmart; it is tantamount to adding a new basis for liabditythe eve of trial.

Courts in the Districof Nevada routinely excludgamages claims that are not timely disclo
pursuant to Rule 26(ageee.g, Smith v. WaMart Stores, Ing No. 2:13<cv-1597-MMD-VCF, 2014
WL 3548206, at *3 (D. Nev. July 16, 2014atton v. Wal-Mart Stores, IndNo. 2:12€v-2142-GMN-
VCF, 2013 WL6158461 (D. Nev. Nov. 20, 2013Rjos v. WalMart Stores, Ing No. 11cvw-1592 (D.
Nev. Dec. 11, 2013%hakespear v. Walmart Storés;., No. 12-€v—1064 (D. Nev. July 8, 2013Qplaya
v. Walmart Stores, Inc11-€v—0997 (D. Nev. Aug. 7, 2012Baltodano v. Walmart Stores, ln&No. 10—

cv—2062 (D. Nev. Aug. 31, 2011).
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Thereforgthe court finds that Ms. Montilla failed to comply with Rug6(a)and (e)Hermedical
damagesire limitedto whatshedisclosed in her April 11, 2014, supplemental disclosisg;565.95See
(Doc. #31-5 at 5:25).

ACCORDINGLY, and for good cause shown,

IT IS ORDEREDthatWalmart's Motion to Exclude (#31) is GRANTED.

IT IS FURTHER ORDEREDRhatMs. Montilla’s medical damages are limited to $52,565.95

IT IS SO ORDERED.

DATED this 16th day of September2015.

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE




