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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

JOHNNY EDWARD MCMAHON,
Petitioner, 2:14-cv-00076-APG-CWH
VS.

ORDER
NEVEN, et al.,

Respondents

Doc. 51

This is petitioner’'s second-amended petition for writ of habeas corpus pursuant to 28|U.S.(

§ 2254, filed through counsel (Dkt. #31). Before thertis respondents’ motion to dismiss (Dkt. #3P).

Petitioner opposed the motion (Dkt. #42), respondepliedDkt. #46), and petitioner filed a surrep
(Dkt. #48-1).
I. Procedural History and Background

On May 7, 2008, a jury found petitioner Johnny Edward McMahon (“McMahon

y

or

“petitioner”) guilty of three counts of sexual askauith a minor under sixteen years of age (counts

1, 3 and 5), three counts of statutory sexual gemtu¢counts 2, 4 and 6), and one count of open or

gross lewdness (count 7). Exh.26.

! Exhibits 1-164 were filed with petitioner’s first-amended petition (Dkt. #11) and are fq
at Dkt. #s 12-25. Exhibits 165-178 were filed with petitioner's second-amended petition (Dkt
and are found at Dkt. #32. Exhibits 179-187 wdeslfwith respondents’ motion to dismiss (Dkt.
#39) and are found at Dkt. #40.
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On July 8, 2008, the state district court sentempedidioner as follows: count 1: twenty yegrs

to life; count 3: twenty years todif count 5: twenty years to lifegpent 7: twelve months in the coun
jail, with counts 1, 3, and 5 to run concurrently. Exhs. 3, 33. As requested by the State and s
to by the parties, the court struck caif 4, and 6 as alternative chargéseExh. 3. The court fileg

the judgment of conviction on July 29, 2008. Exh. 33.

[y
ipula

Petitioner appealed. Exh. 54. The Nevada Supreaurt affirmed his convictions on October

16, 2009, and remittitur issued on December 22, 2009. Exhs. 57, 63.

On May 21, 2010, petitioner filed his first state postconviction petition for writ of habeas

corpus, which he supplemented on March 22, 20hsE3, 98. The statestliict court conducteq
an evidentiary hearing on December 16, 2011 ana:dehe petition on February 1, 2012. Exhs. 1
1009.

Next, petitioner dispatched his first federal habeas corpus petition on May 2, 2012. C
2:12-cv-00774-MMD-CWH (Dkt. #4). On Septeer 11, 2012, the court denied McMahon’s mot
to stay, dismissed the action without prejudice for failure to exhaust available state remed
judgment was enteredd. at Dkt. #12.

While petitioner’s appeal of the denial of his first state postconviction petition was pe
before the Nevada Supreme Court, he filsd@nd state habeas petition on April 24, 2013. Exh.

On June 13, 2013, the Nevada Supreme Court affirmed the denial of the firs
postconviction petition. Exh. 124.

With leave of the court, petitioner filed amended state postconviction petition (second s
habeas proceedings) on September 10, 2013. Exh. 138.

On January 10, 2014, petitioner dispatched his original federal habeas petition in thig
(Dkt. #6). This court appointed counsel, anttmer filed a counseled, first-amended petition

March 4, 2014 (Dkt. #s 5, 11).
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Subsequently on March 13, 2014, the state distaurt dismissed McMahon’s amended state

postconviction petition as untimely pursuaniNi8S 34.726 and successive pursuant to NRS 34
Exhs. 173, 180.
On August 4, 2014, McMahon filed a counseled¢ond-amended federal habeas petition (I
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#31).
On September 16, 2014, the Nevada Supreme (iurted the dismissal of the amended st

pte

postconviction petition as untimely and successawd, remittitur issued on October 15, 2014. Exhs.

186, 187.

Respondents now move to dismiss the secorehdetd federal petition, arguing that the clai
are unexhausted and/or procedurally barred (Dkt. #39).
Il. Legal Standards & Analysis

A. Exhaustion

A federal court will not grant a state prisoner’s petition for habeas relief until the prison
exhausted his available state remedies for all claims raResk v. Lundy455 U.S. 509 (1982); 2
U.S.C. 8§ 2254(b). A petitioner must give the statgrts a fair opportunity to act on each of his clai

before he presents those claima federal habeas petitio®.Sullivan v. Boerckeb26 U.S. 838, 844

(1999);see also Duncan v. Henry13 U.S. 364, 365 (1995). A claim remains unexhausted unt

petitioner has given the highest available state court the opportunity to consider the claim throu

appeal or state collateral review proceedirtgse Casey v. Moorgd6 F.3d 896, 916 (9th Cir. 2004);

Garrison v. McCarthey653 F.2d 374, 376 (9th Cir. 1981).

A habeas petitioner must “present the state courts with the same claim he urges upon th

court.” Picard v. Connor404 U.S. 270, 276 (1971). The federaistitutional implications of a claimn,

not just issues of state law, must have beged in the state court to achieve exhaustidmarra v.

Sumney 678 F. Supp. 1480, 1481 (D. Nev. 1988) (citihigard, 404 U.S. at 276)). To achieye

exhaustion, the state court must be “alerted toabethat the prisoner [is] asserting claims under

United States Constitution” and givéhe opportunity to correct alleged violations of the prison

federal rights.Duncan v. Henry513 U.S. 364, 365 (1995)s Hiivala v. Wood] 95 F.3d 1098, 1106
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(9th Cir. 1999). Itis well settled that 28 U.S82254(b) “provides a simple and clear instruction to

potential litigants: before you bring any claims to fedleourt, be sure that you first have taken e
one to state courtJiminez v. Ric&76 F.3d 478, 481 (9th Cir. 2001) (quotRgse v. Lundyi55 U.S.
509, 520 (1982)). “[G]eneral appeals to broad constitutional principles, such as due proceg

protection, and the right to a fair triale insufficient to establish exhaustioHliivala v. Wood 195
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F.3d 1098, 1106 (9th Cir. 1999) (citations omitted). However, citation to state caselaw that
federal constitutional principles will suffic®eterson v. Lamper819 F.3d 1153, 1158 (9th Cir. 200
(en banc).

A claim is not exhausted unless the petitioner has presented to the state court the same
facts and legal theory upon which his federal habeas claim is bB&sud v. California Dept. Of
Corrections,20 F.3d 1469, 1473 (9th Cir. 1994). The exhaustion requirement is not met wh
petitioner presents to the federal court facts or evidence which place the claim in a signi
different posture than it was in the state courts, @re/different facts are presented at the federal |
to support the same theorgee Nevius v. Sumn862 F.2d 463, 470 (9th Cir. 1988appageorge v
Sumner688 F.2d 1294, 1295 (9th Cir. 1982phnstone v. Wolf§82 F. Supp. 455, 458 (D. Ne
1984).

Ground 3

Petitioner alleges that his Fifth, Sixth and Reanth Amendment rights to due process alf
fair trial were violated when the trial courtrpgtted a nurse practitioner testify with respect tg
physical injuries a child may have incurred as a result of an alleged assault (Dkt. #31, pp.

Respondents argue that when petitioner raisedctaisy on direct appeal he did not raise it a

violation of any federal constitutional rights (DEB9, p. 11). Respondents atsgue that additiona|l

factual allegations that the evidence was weak and the victim’s testimony was unreliable rende
3 unexhaustedld. at 11-12. McMahon now agrees that this claim was not federalized on
appeal, but argues that this court should findhedtas no state corrective process available and
find ground 3 technically exhausted (Dkt. #42, p. 5). Thigt declines to do so; comity dictates t
state courts should have the first opportunity teene a claim that a state-court conviction violaf
federal law O’Sullivan v. Boerckeb26 U.S. 838, 844 (1999). The fact remains that McMahor
overcome state procedural bars by demonstratinge and prejudice. NRS 34.726(1). Accordin
ground 3 is unexhausted.

Ground 4(D)
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In ground 4, petitioner claims that his trial courregldered ineffective assistance in violation

of his Sixth and Fourteenth Amendment rigfidkt. #31, pp. 18-29). Specifically in ground 4(Q
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petitioner argues that counsel failed to challenge the prosecution’s failure to provide the justi
with a valid probable cause affidavit or a valiteat warrant to support the information underlying
case.ld. at 25. McMahon further asserts that the Staterrectly informed the justice court that
was arrested on an arrest warrant and that headidppear for the setting of the preliminary heari
Id.

Respondents’ contention that ground 4(D) is unexhausted is meritless. McMahon po
that he exhausted this claim in his appeal efdanial of his first state postconviction petition (D
#42, pp. 7-8; Exh. 115, pp. 39, 42-43). Ground 4(D) is exhausted.

Ground 4(E)

McMahon argues that his counsel was ineffector failing to (1) subpoena cell phone recor
(2) hire an investigator; (3) conduct an invedimato identify potential \wnesses who could testif]
on McMahon'’s behalf; (4) request an independent medical evaluation of victim E.H.; (5) sul

Aaron Rents records for McMahon’s computer; (6) subpoena phone records or data recg
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interview any of the State’s witnesses; (8) subpdkeaictim’s medical records; and (9) investigate

McMahon's claim that he went to Texas to aid his sicither rather than to flee the charges (Dkt. #

pp. 25-26).

31,

Having reviewed the briefing here as well asghate-court proceedings, this court determines

that ground 4(E) is exhauste8eeExh. 115.

Ground 4(F)

McMahon contends that his trial counsel wasffiective when he failed to hire any expf
witnesses to testify, specifically, an independentmater forensic analyst and an independent mec
examiner (Dkt. #31, pp. 26-27). He presented thesmslto the Nevada Supreme Court in his apj
of the denial of his first state postconvictipetition. Exh. 115. Ground 4(F) is exhausted.

Ground 4(G)

McMahon argues that his trial counsel was ieetifze when he failed to request a compete
exam of McMahon'’s daughter (DKt31, p.27). She was eight years wlien she testified at trial g
to events that occurred when she was four, and her mother acknowledged that the daughter w

some trouble with lying at bool around the time of trialld. This claim was fairly presented to tf
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Nevada Supreme Court in the appeal of the denial of McMahon'’s first state postconviction p
Exh. 115, pp. 41-42. Ground 4(G) is exhausted.

Ground 4(H)

McMahon argues that his trial counsel, Paul Wommer (“Wommer”), lacked the n

competency to render effective assistance at trial due to a brain injury he suffered in a skiing

etitiol

ental

Accid

(Dkt. #31, pp. 28-29). This claim was presented to the Nevada Supreme Court in the litiggtion

McMahon’s second state postconviction petitidaxh. 130, pp. 19-20; Exh. 186, pp. 5-6. Th
ground 4(H) is exhausted.

Ground 5(B)

McMahon claims that his counsel was ineffeetin appeal in violation of his Sixth ar
Fourteenth Amendment rights (Dkt. #31, pp. 30-38)s ground 5(B), McMahon asserts that
counsel failed to argue on appeal that the trialtoeed in failing to hold a competency hearing
a child witness.Id. at 31-32.

In his opposition to the motion to dismiss, McMalpaints to a few isolated phrases in a fiff
page pro se filing to the Nevada Supreme Coureagudes that, in combination, they serve to exh{
ground 5(B). This court is not persuaded. Thewckhiat appellate counsel was ineffective in faili
to argue that the trial court edré not holding a competency heagiwas not fairly presented to tf
state supreme court. Ground 5(B) is unexhausted.

Ground 5(C)

McMahon argues that his counsel lacked the mental competency to render effective a
assistance due to the brain injBkt. #31, p. 32). The Nevada Sapre Court considered this clai
in its order affirming the dismissal of McMan’s second state postconviction petition. Exh. 130
19-20; Exh. 186, pp. 5-6. Ground 5(C) is exhausted.

Ground 5(D)

McMahon contends that appellate counsel was ineffective in failing to challenge the
instruction (Dkt. #31, pp. 33-35). Having reviewed Mdia’s appeal from the denial of his first stg
postconviction petition, this court concludes that ltyfaresented this claim to the Nevada Supre

Court. SeekExh. 115, pp. 43, 23-40. Ground 5(D) is exhausted.
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B. Procedural Bar

Generally, “a state prisoner’s failure to comply with the state’s procedural requirems
presenting his claims bar him or her from obtairangrit of habeas corpus in federal court under
adequate and independent state ground doctrideliheider v. McDanigb74 F.3d 1144, 1152 (91
Cir.2012) (citingColeman v. Thompsph01 U.S. 722, 731-32 (1991)). Alfal court will not review
a claim for habeas corpus reliethie decision of the state court redjag that claim rested on a stg

law ground that is independent of the federabtjoa and adequate to support the judgm€oteman

NtS i

the

v. Thompson501 U.S. 722, 730-31 (1991). T@elemanCourt stated the effect of a procedufal

default as follows:

In all cases in which a state prisoner hafuléed his federal claims in state court

pursuant to an independent and adequate state procedural rule, federal habeas revig

of the claims is barred unless the prisoner can demonstrate cause for the default an

actual prejudice as a result of the allegedatioh of federal law, or demonstrate that

failure to consider the claims will result in a fundamental miscarriage of justice.
Coleman 501 U.S. at 750see also Murray v. Carried77 U.S. 478, 485 (1986). The procedy
default doctrine ensures that the state’s interestiecting its own mistakes is respected in all fed¢
habeas casesee Koerner v. Griga828 F.3d 1039, 1046 (9th Cir.2003).

For the procedural default doctrine to apply, ‘@estrule must be clear, consistently appli
and well-established at the time of the petitioner’s purported defadiklfs v. Maas28 F.3d 1005
1010 (9th Cir.1994)See also Calderon v. UnitecaBds District Court (Beanp6 F.3d 1126, 1129 (9t
Cir.1996). Where a procedural default constitutdadependent and adedeatate ground for denig
of habeas corpus, the default may be excusedifdia constitutional violation has probably result
in the conviction of one who is actually innocent,ifdhe prisoner demonstrates cause for the def
and prejudice resulting from iMurray, 477 U.S. at 496.

Cause is generally shown by demonstrating$@he objective factor external to the defer
impeded counsel’s efforts to comply with the State’s procedural rldedt 488. A habeas petitiong
demonstrates prejudice by establishing that the constitutional errors vawkbkis actual ang

substantial disadvantage, infecting his entire trial with error of constitutional dimensidnged

States v. Frady456 U.S. 152, 170 (1982) (emphasis omitted).
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Grounds 4(H) and 5(C)

The Nevada Supreme Court dismissed McMahon’s second state postconviction pefjtion :

untimely and successive pursuant to NRS 34.78634.810. Exh. 186. Thus, respondents argue
to the extent that this court concludes that some subparts of grounds 4 and 5 were exhauste
McMahon'’s second state postconviction petition, tisodgparts are procedurally barred (Dkt. #39,
18-19). Based on the exhaustion analysis abineeclaims that were exhausted via McMaho
second state postconviction petition are grounds 4t) 5(C)—his claims that his counsel W
mentally incompetent to render effective assistance at trial and on appeal.

Under Nevada law, the court shall dismistate postconviction petition filed more than g
year after the entry of judgmeat conviction or conclusion of the direct appeal. NRS 34.726.
state supreme court shall also dismiss a petitionishsticcessive and an abuse of the writ. N
34.810(1)(b)(2). As to both statutes, petitioneards the burden of demonstrating good cause
actual prejudice. NRS 34.726(1); NRS 34.810(1){RS 34.810(3). Here, the Nevada Suprg
Court explicitly relied on both provisions when it affirmed the dismissal of McMahon'’s second
postconviction petition. Exh. 186, p. he Ninth Circuit Court of Appeals has held that, at lead
non-capital cases, application of the proceduradtldRS 34.810 is an independent and adequate
ground. Vang v. Nevade829 F.3d 1069, 1073-75 (9th Cir. 2008)g also Bargas v. Burnk79 F.3d
1207, 1210-12 (9th Cir. 1999). The Ninth Circuit laéso held application of NRS 34.726(1) to
independent and adequate state law grouriddsran v. McDaniel 80 F.3d 1261, 1268-70 (91
Cir.1996).

However, the state court’s incorrect application of a procedural bar does bar federal
Sivak v. Hardison658 F.3d 898, 907 {Lir. 2011);see also Kubat v. Thiered67 F.2d 351, 366 n.1
(7th Cir.1989) (deeming state procedural bar inadequbere state court “ruled that [petitioner] h
waived the claim by failing to raiseon direct appeal[,]” but “[tlhe record clearly shows . . . t
[petitioner] did in fact raise and argue the issue in his brief on direct appeal”).

Petitioner argues that the Nevada Supreme tGooorrectly appliedhe procedural bar t
federal grounds 4(H) and 5(C) (Dkt. #42, pp. 21-23).sta¢es that he only learned of his couns
alleged incapacity in April 2013¢éeDkt. #31, p. 28). At that time, his appeal of the denial of {
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state postconviction petition was pending before the Nevada Supreme Court. Exh. 115. M

filed a motion to remand his case to the district clmurconsideration of new evidence. Exh. 122. T

cMah
'he

Nevada Supreme Court denied the motion fonaned and held that McMahon must bring a new

petition in the state district court. Exh. 124.

McMahon'’s second state postconviction petition alasady pending before the state disty
court. Exh. 121. When the Nevada Supreme Giemted the motion for remand in the first st
postconviction petition, McMahon then amendedskeisond state petition on July 2, 2013, to incly
the claims regarding counsel’'s incompentency. Exh. 130, pp. 19-21. He stated that the infa
about counsel’s incapacity was not available until April 19, 20d3at 19-20. McMahon include
news articles about his counsel’'s 2013 trial on federal tax evasion charges, counsel’s din
capacity defense and federal court transcrifseExh. 130.

Inits order dismissing McMahon'’s second spa#tion as untimely and successive, the Nev
Supreme Court acknowledged that McMahon charaetéthe evidence as “newly discovered.” E
186, p. 4. However, the Nevada Supreme CourtthaldVicMahon “did not explain why he failed
raise his new claims of ineffectiassistance of trial and/or appellateinsel in his first postconvictio
petition, and accordingly, he failed to overcome any procedural bars to those clainag.5.

Based on the facts as recounted above,dbist agrees with petitioner that the Nevg
Supreme Court appears to have incorrectly apjtgarocedural bar with respect to federal grou
4(H) and 5(C) because McMahon argued and predsnfgporting evidence to the state supreme ¢
that he only learned of the alleged mental incompetency in April 2013. This court concludes, th
that 4(H) and 5(C) are not procedurally defaulted.

lll. Petitioner's Options Regarding Unexhausted Claims
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A federal court may not entertain a habedsipe unless the petitioner has exhausted available

and adequate state court remedies with respect to all claims in the p&ibeayv. Lundy55 U.S.
509, 510 (1982). A “mixed” petitiorontaining both exhausted and unexhausted claims is subj
dismissal.ld. In the instant case, the court findatthgrounds 3 and 5(B) are unexhausted; groy
4(D) - (H) as well as 5(C) and 5(D) are exhausted; and grounds 4(H) and 5(C) are not proc

barred. Accordingly, this is a “mixed petition,” containing both exhausted and unexhausted
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and petitioner, through counsel, has these options:

1. He may submit a sworn declaration voluntarily abandonin%the unexhausted
claims In his federal habeas petitiongdaroceed only on the exhausted claims;

2. He may return to state court to exhaust his unexhausted claims, in which case
his federal habeas petition will be denied without prejudice; or

3. He may file a motion asking this court to stay and abey his exhausted federal
habeas claims while he returns to state court to exhaust his unexhausted clains.

With respect to the third option, a district court has discretion to stay a petition that jt may

validly consider on the meritRRhines v. Webeb44 U.S. 269, 276, (2005).
TheRhinesCourt stated:
[Sltay and abeyance should be available only in limited circumstances.

Because granting a stay effectively excuspstitioner’s failure to present his claims

first to the state courts, stay and abeyasomly appropriate when the district court

determines there was good cause for the petit®falure to exhaust his claims first

in state court. Moreover, even if a petitioner had good cause for that failure, the

district court would abuse its discretioniifwere to grant him a stay when his

unexhausted claims are plainly meritles€f. 28 U.S.C. § 2254(b)(2) (“An
application for a writ of habeas corpusyniee denied on the merits, notwithstanding
the failure of the applicant to exhaust tieenedies available in the courts of the

State”).

Rhines 544 U.S. at 277.

Accordingly, if petitioner files a motion for stand abeyance, he would be required to show
good cause for his failure to exhaust his unexhausted claims in state court, and to present argur
regarding the question whether or not his unexhdussems are plainly meritless. Respondent would
then be granted an opportunity to respond, and petitioner to reply.

Petitioner’s failure to choose any of the three options listed above, or seek other appfopria
relief from this court, will result in his federahbeas petition being dismissed. Petitioner is advised
to consider the limitations periods for filing fedenabeas petitions contained in 28 U.S.C. § 2244(d),
as those limitations periods may have a direct and substantial effect on whatever choice he ma
regarding his petition.
IV. Conclusion

IT IS THEREFORE ORDERED that respondents’ motion to dismiss petitioner’'s secqnd-
amended petition (Dkt. #39) GRANTED in part andDENIED in part as follows:

1. Grounds 3 and 5(B) alNEXHAUSTED.
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2. Grounds 4(D) through 4(H) as las grounds 5(C) and 5(D) aeXHAUSTED.
3. Grounds 4(H) and 5(C) are not procedurally barred.
IT IS FURTHER ORDERED that petitioner, through counsel, shall hétviety (30) daysto

either:(1) inform this court in a sworn declaration tha&twishes to formally and forever abandon

unexhausted grounds for relief in his federadadpetition and proceed on the exhausted groGmiig;

(2) inform this court in a sworn declaration thatihishes to dismiss this petition without prejudice
order to return to state court to exhaust his unexhausted claiRng) file a motion for a stay an
abeyance, asking this court to hold his exhaustechslai abeyance while he returns to state cou
exhaust his unexhausted claims. If petitioner chowsie a motion for a stay and abeyance, or s
other appropriate relief, respondents may respond to such motion as provided in Local Rule

IT IS FURTHER ORDERED that if petitioner elects to abandon his unexhausted groy
respondents shall hatkarty (30) days from the date petitioner servieis declaration of abandonme
in which to file an answer to petitioner’s remaigigrounds for relief. Thanswer shall contain a

substantive and procedural arguments as toihsag grounds of the petition, and shall comply w

Rule 5 of the Rules Governing Proceedingséndhited States District Courts under 28 U.S.C. 822

IT IS FURTHER ORDERED that petitioner shall hauhirty (30) days following service of
respondents’ answer in which to file a reply.

IT IS FURTHER ORDERED that if petitioner fails to respond to this order within the ti
permitted, this case may be dismissed.

IT IS FURTHER ORDERED that respondents’ motion for leave to file excess pages
#45) iIsGRANTED.

IT IS FURTHER ORDERED that petitioner’s motion for leaue file surreply (Dkt. #48) i
GRANTED. The Clerk shall detach and file the surreply (Dkt. 48-1).

Dated: September 28, 2015.
UN; i éD STATES DISTRICT JUDGE
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