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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

* * *

JESSICA LYNN TKACZ, Case N02:14cv-00092RFB-CWH

Plaintiff,

V. ORDER

ELAINE C. DUKE, etal., Motions for Summary Judgment (ECF Nos

Defendants 49 and 50)

l. INTRODUCTION
Before the Court i®laintiffs Second Motion for Summary Judgment (ECF No. 49) 3
Defendants Second Motion for Summary Judgment (ECF No. 50). Rerreasons discusse

below, Defendantsmotion is granted anBlaintiff's motion is denied.

. PROCEDURAL BACKGROUND

Plaintiff filed a Complainin this casen January 1, 2014. ECF No.The case wamitially
assigned to Judge Robert C. Jones and Magistrate Judge Carl W. Hoffman. ECFhéacdse
was reassigned to Judge Richard F. Boulware, 1l on August 12, 2014. ECF R@idfff filed
a Motion for Summary Judgment on August 30, 2014. ECF NoDg&fendants filed a Crosg
Motion for Summary Judgment on September 16, 2015. ECF N&diitiff filed a Motion to
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Amend/Correct Complaint on October 6, 2014. ECF NoAR2& hearing on September 23, 2015

the Court denied without prejuditiee Motions for Summary Judgme(ECF Nos. 15 and 17) andg
ordered Plaintiff to file a Motion to Ameritdat compliedvith local rules by attaching the propose
Amended Complaint. Plaintiff filed the revised Motion to Amend on October 7, 2015, which
granted adhearing on December 16, 2015. ECF Nos. 31,13& Amended Complaint was fileg
on December ®, 2015. ECF No. 3Defendants filed an Answer to the Amended Complaint
February 16, 2016. ECF No. 4Defendars filed a Motion to Dismiss for Lack of Prosecution o
January 27, 2017. ECF No. 43. On June2®d,7, the Court held a hearing in which it denied t
Motion to Dismiss for Lack of Prosecution and ordered that dispositive motions werey di
August 25, 2017. ECF No. 48. Plaintdhd Defendanté§iled the instant Second Motisrfor
Summary Judgment on August 25, 2017. ECF Nos. 49, 50.

[11.  LEGAL STANDARD

In deciding a motion for summary judgment challenging a final agen@nadthie function
of the reviewing court is to determine whether, as a matter of law, the eviddhee
administrative record permitted the agency to make the decision @chdiental Engineering

Co. V. INS, 753 F.2d 766, 769 (9th Cir. 1985). The standard of review set forth in Fed. R. G

56 is not applicable, but instead, theientase on review under the Administrative Procedure
Act (APA) is a question of lawld. at770. Summary judgment involving review of agency
action does not require fafitding by the district court. Rather, the court’s review is lichitie
the administrative recordNorthwest Motorcycle Ass’n. v. Dep’t of Agriculture, 18 F.3d 1468,

1472 (9th Cir. 1994).

Under the APA, a Court may only hold unlawful and set aside an agency actionitit# it f
to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accovdéntiee law.”

5 U.S.C. 8§ 706(2)(A)Ariz. Cattle Growers’ Ass’n v. L§. Fish & Wildlife 273 F.3d 1229, 1236

(9th Cir. 2001). “Agency action should be overturned only when the agencglieason factors
which Congress has not intended it to consider, entirely failed to consider an impspicit of
the problem, offered an explanation for its decision that runs counter to the evidemedef

agency, or is so implausible that it could not be ascribed to a difference in view or thet pfod
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agency expertiseSafari Aviation Inc. v. Garvey, 300 F.3d 1144, 1150 (9th Cir. 2002) (internal

citationsand quotations omitted). Although a court’s review under the APA should be “searg¢hing

and careful,” it is notle novo. Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 37

(1989). A district court may not substitute its judgment for that of the agkhcy.
An agency'’s factual findings are reviewed under the substantial evidence dt&ainos

Vasquez v. INS, 57 F.3d 857, 861 (9th Cir. 1995). “Substantial evidence constitutes more t

mere scintillalt means such relevant evidence as a reasonable mind might accept as adeq
support a conclusion. If the evidence is susceptible of more than onelretier@etation, we

must uphold [the agency’s] findingBear Lake Watch, Inc. v. FERG24 F.3d 1071, 1076 (9th

Cir. 2003) (internal citations omitted).

V. BACKGROUND
The following facts are taken from the administrative record in this case.

A. Ferreira-Pedrosa Marriage

Plaintiff's husband and the intended beneficiary of her 1-130 petition, Alayneiféerr
married his first wife, Irsa Pedrosa, on June 8, 2007 in Orlando, Florida. On June 25, 2007
Pedrosa signed arlBO Petition on Ferreira’s behalf, which was filed on July 30, 2007 along
with Ferreira’s 4485 Application. On June 9, 2008, Ferreira and Pedrosa appeared for a Un
States Citizenship and Immigration Services (US@i&rview regarding their marriage, where
they both claimed, under oathat they were residing together in a bona fide marital

relationship.

On September 27, 2008, two USCIS Officers, Carol Lazaro and llene Valenzuela, cong
an unannounced site visit at the address on file for Ferreira and Pedroseaubtheefification
memorandum created by Officer Lazaro is the only record of this amdrgrovides the following
information: Plaintiff Tkacz answered the door and told the officers she was living there
roommate, and that Pedrosa and Ferreira were at \dficer Lazaro then called Ferreira’s

cellular telphone number. Ferreira answeesdl told Officer Lazaro that he and his wife are t
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only residents at the address, and that his wifeatt@@me that dayOfficer Lazaro then explained
to Ferreira that she knewdmtiff was living at his homeand that Pedrosa was not living in Lg
Vegas.Shortly after the phone call, Ferreira arrived at his house and spoke witHitleesdrt

person.The memoandumsummarizesheinteraction betweekerreira andhe officers
When Mr. FERREIRA arrived home, he invited myself anficef Valenzuela into
his homeJessic@Tkacz]did not seem pleased with our presence and went upstairs.
Mr. FERREIRA, SIO Valenzueland myself all sat down at the kitchen table to
talk. Mr. FERREIRA was able to provide a cemt telephone number for Irsa
PEDROSA, which wa$], but was unaware of her cemt address, although he
stated he believed she was either living in Florida or Puerto Rico. He btsted
PEDROSA had ame to Las Vegas for the imtéew and then left town. He stated
he justwanted to make a life in the Uad States and that Irsa had married him to
help him. Mr.FERREIRA stated that about two months after filing the Fed4®3,
Application for Adjustment obtatus, He met his current girlfriend Jessica TKACZ.
They have been in a relationship ever sinfseone point Jessica had become
pregnant but had lost the baby.

On March 26, 2009, USCIS issued Ferreira and Pedrosa a Notice of Intent to [EBY (I
their -130 petition.A copy d the NOID was sent to Pedrosa’s last known address, which
returned as “undeliverabled@nd toher attorney of record, John Doechung Lee. USCIS did 1
receive a response to the NOID and denied-tt&0I petition on May 26, 2009.

Ferreira divorced Pedsa on March 24, 2009 and married Plaintiff on May 8, 2009.

B. Tkacz-Ferreiral-130 Proceedings
Plaintiff filed an F130petition for Ferreira on July 23, 2010 ahéyappeared for an intemiv
with USCISon May13, 2011.The interview was video recorde#it that interview, the USCIS

Officer asked Ferreira if he had previously had dr80 petition filed on his behalf and if he

withdrew that petition, to which Ferreira responded yes. The Offmatinued “And according

to the investigatorsyou withdrew that after admitting that you entered into the marriage dor
sole purpose of getting yogreen card.” Ferreira denied making this admission. The Officer t
stated, “Well the person you admitted it to is right across the hall, shefeevisor. Let me go
ask her.” The Officethen reminded Ferreira that he wasler oath and left the interview roon

for a few minutes, presumably to speak to the supervisor he had referred to. When he returi
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Officer stated that they were all done the day and he would send Ferreira something in the 1]
regardinghis case. Ferreiraunsel asked where the supervisor was and said thaadaecused
Ferreira of something he did not do. The Officer responded tHadjast asked the superviso
if she rememberelerreira’scase to whichFerreia’s counsel responded “yeah, that doesn’t me
she was rightlt doesn’'t mean he admitted tHafhe Officer then stated, “I'm taking [the
supervisor’'s] word over his word, how’s that?” Ferreira’s counsel then stated thatiltklike to
see the supervisor, at which point the Offisard in a raised voicéso you're calling [the
supervisor] a liar too?” Ferreira’s counsel responded that he was not calliadiar. Ferreira’s
counsel then stepped out of the interview room and had a conversation in private wi
supervisor in question. While Ferreira’s counsel was absent, the Officer todir&¢hat he had
accused the supervisor of lying on a report, which was a very serious antasaticould ged
her to prison. He reiterated, “But I'm going to believe heshe’s been here for 35 year3le
Officer, Ferreira’s counsel, and the supervisor then spoke in the hallway fenareates and the
interview ended. The total interaction lasted less than 12 minutes.

After this interview, an NOIDOvas issued based on an alleged sham marriage bdtegeira
and his exwife, PedrosaA response was timely filed and USCIS denied th80 petition with a
finding of INA 8204(c) marriage fraud on August 11, 2011.

A timely appeal was filed with the Board of Immigration Appeals (BIA)Rgintiff on
September 8, 2011After Plaintiff filed the appeal, USCIS requested a remamacK to the
Director for issuance of a new Notice of Intent to Deny and to providedtigoner with an
opportunity to review and respond to 1) the beneficeasfatement and 2) the site visit repg
prepared by USCIS officers, both relating to the prior marriage.”

The BIA remanded the case on May 24, 2012 to allow Plaintiff to review and respo
Ferreira’s statement and the site visit report prepared by USCI&reffalated to the unannounce
site visit on September 27, 2008. A subsequent USCIS interview was held on August 30,
This interview was also video recordéddifferent USCIS Gficer interviewed the couplen that
occasion, speaking to them both together and separately. The Officer also took a sitenn

statement from Ferreira, which was witnessed and which Ferreira signedtérview was much
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more detailedhan the first interviewand lasted over an hour and a half. In thierview,
Ferreira denied remembering ever making the stateraeotded in the USCIS memorandtimat
he just wanted to make a new life for himself in the U.S. and that Pedrosa hid mar to help
him. Ferreira’s counsel wadso present at this interview and clarified that Ferreira understooc
guestionsaying that the statement could be interpreted many ways and askingaftheisaid
anything at all similar tavhat the USCI®fficer recordedn thememorandum. Ferreira reiterate
that he did not recall saying anything of that kiftdis unclear from the record whether th

petitioner ever requested that either of the USCIS Officers who conductadsingervised site

visit on September 27, 200@ made available for creegamination during the second interview.

Neither Ferreira nor his counsel commented on their absence during theeadeding of the

interview.
After this interview,USCISissued aatherNOID dated October 2, 2012 timely response

was filed on November 1, 2012. A Denial Notice was issued again on December 7, 2012. A
appeal was filed on January 4, 2013. Counsel for the Plaintiff submitted a brief within 3@diay
the file was fowarded to the BIA. The BIA denied relief on December 20, 2013. This decisid
the final agency action in this case. In it, the BIA explained its reasoninfcags:

Based on the fact that the beneficiary became romantically involved with the
petitioner shortly after he marriells. Pedrosa, and his admission that he falsely
testified that he was in a valid and bona fide marriage with Ms. Pedrosa in June
2008, we find substantial and probative evidence supporting the application of the
fraudulent marrige bar in section 204(c) of the AciWe note that Ms. Pedrosa,
who also provided false testimony during their interview, has not submitted a
statement confirming that their marriage was bona fide. Moreover, there is no
persuasive evidence that Ms. Pedroed the beneficiary ever lived together.
Because we agree that the beneficiary is precluded from obtaining an appsaved vi
petition under the provisions of section 204(c) of the Act, we need not address the
remaining arguments on appeal.

Plaintiff then fled the Complaint in this case on January 1, 2014. Plaintiff alleges that $S(
conclusion that the beneficiary, Ferreira, previously committedriage frauds arbitrary and

capricious, not supported by relevant statute or regulation, and constitutes uriéavial or
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refusal to exercise discretion, in violation of 8701 and 8706 A% The Amended Complaint
adds a claim for violation of Plaintiff's Fifth Amendméddtie Processghts.
V. DISCUSSION

A. Due Process
1. Legal Standard

The Due Process Claustthe Fifth Amendmerrovides that no person shall “be deprivg
of life, liberty, or property, without due process of lawl’S. Const. amend. VA threshold
requirement to a substantive or procedural due process claim is the plaintiffaghbbaliberty
or property interegirotected by the ConstitutiorMVedges/Ledges of Cal., Inc. v. City of Phoeni
24 F.3d 56, 62 (9th Cir. 1994)he Ninth Circuit has held that petitions for immediatatree

status are protected by due process because Gfrant-130 petition for immediate relative statu
is a nondiscretionary decision. Immediate relative status for an alien spausighs to which
citizen applicants are entitled as long as the petitioner and spouse benefegathenstatutory
and rgulatory requirements for eligibility.Ching v. Mayorkas, 725 F.3d 1149, 1156 (9th C
2013).

N

=

In analyzing due process claims in the immigration context, the question of hdw muc

process is due is caspecific. Courts apply thilatthewsfactors to the specific facts of the cas

at hand:
First, the private interest that will be affected by the official action; secondskhe
of an erroneous deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural safeguards; and finally,
the Government's interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural requirement
would entail. Mathews v. Eldridge, 424 U.S. 319, 335 @97

In Ching the Ninth Circuit reversed a graot summary judgment where théamtiffs

argued that “the denial of [the alien spouse:$B0 visa petition violated their Fifth Amendmer]
Due Process rights because they were not afforded the opportuityss examine [the alier
spouse’s] first husband, Elden Fong, or the USCIS officer who took $atafement.Ching

725 F.3d at 11585. In that case, the BIA had relied primarily on a written statement madte b

ex-husband of the alien spouse, stating that he had been paid to marry the alien spouse ir
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marriage. The BIA did not make the-Bysband or the agent who interviewed him available to
petitioner for crosexamination.ld. at 1153. The Ninth Circuit reversed and remanded w
instrudions to remand to the agency so that the agency could hold an evidentiary Hdaghg
1159.

In evaluating theMatthewsfactors, theChing Gurt noted that thérst factor favored the
plaintiffs because “[t]he right to live witand not be separated from aghmediate family is ‘a
right that ranks high amortge interests of the individuadind that cannot be taken away witho

procedural due procesdd. at 1157 (citing_andon v. Plasencia, 459 U.S. 21;38(1982)).As

to the second factor, tl@@ourt explained that the risk of erroneous deprivation was especially
where the witness (an -&pouse) may have been iwated by malice and where thiatiffs had
presented substantial evidence that the marriage was not a fraud, includngidestetails of
their life together andocumentaryevidence, including bills and a leasg. at 1158. The Ninth
Circuit cited to the Supreme Court for the principle that “[ijn almost every gettiere important
decisions turn on questions of fact, due process requires an opportunity to confrontsand

examine adverse witnesse&bdldberg v. Kelly, 397 U.S. 254, 269 (1970). As to the third fact

theChing Gurt noted that, although the government has a substantial interest in preventing
who commit marriage fraud from erroneously receiving benefits, “there isndiGgt public
interest in allowing those who are legitimately married to receive the benefitsadtemdhem.”
Ching 725 F.3d at 11589. The Court found that “[t}he additional procedures would entail
minimal cost to the government of holding an additional hearing in this case” andisbeba
process sought by Plaintiffs is guaranteed to aliens in removal progeettiare are no practica
problems with such a requireménid. at 1159.

In a recent unpublished decision, the Ninth Circuit found that application of the mar

fraud prohibition was not arbitrary and capricious based on the following evidence:
Alabedand Murillo submitted very little documentation in support of theiB0
petition, and Alabed and Murillo gave inconsistent answers to certain questions
during their interviews. When Murillo was confronted with these inconsistencies,
she admitted the maage was fraudulent and provided USCIS with a sworn
statement attesting that Alabed had paid her to enter into the marriage. Moreover
USCIS obtained a police report in which Alabed mentioned his girlfriend, Gina
Botello. Botello provided a sworn statenhém USCIS indicating that she had been

-8-
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in a romantic relationship with Alabed since June 1998, prior to Alabed's marriage
to Murillo. The romantic relationship between Alabed and Botello was confirmed
by PG&E records showing that the two lived together from 1999 until 2000. This
was substantial and probative evidence of marriage fraud. Alabed v. Crawford, 691
Fed. Appx. 430, 431 (9th Cir. 2017).

The Court also held that the plaintiffs “did not have a due process right teeziarssne Botellp
Murillo, or the USCIS officers who interviewed Botello and Murill” at 432. The Court found
that a casspecific analysis of thelatthewsfactors led to a different outcome thiatin Ching
because(l) USCIS relied ombjectiveevidence other tmathewitnessstatemergin making its
marriage fraud determination, (2)aintiffs’ rebuttal evdence was less compelling, and (3
Plaintiffs “had access to and submitted declarations from the very wintbgsewish to cross
examine,” making it unlikelythat crossexamination would significantly reduce the risk ¢
erroneous deprivatiorid. Although not binding on this CourBlabed demonstrates that dug
process can be sdted in the immigration contex¢éven where petitioners are not given th
opportunity to crosexamine key witnesses.
2. Discussion

Although the requirements of due process may not have been met in Tkacz amd'se
first USCIS interview, the Court finds that the requirements of due pra@gessatisfied through
the petitioner's secw interview and subsequent appeal. The Court notes that the couple’y
interview was very brief, they were not given the inculpatory USCIS memorandutivance,
they were not allowed to explain the context of the damaging statesneinthe USCIS Oifer
appears to have based his determination upon a single witness statement watkiagt thre
witness available for crossxamination. Had the BIA not remanded the case for a seg
interview, it would bemoredifficult to say that due process was s&idthere. USCIS requeste(
a remand, however, specifically so that the couple could have the opportunity to aevle
respond to the USCIS memorandum and Ferreira’s prior statement regarding hagemtarr
Pedrosa. It is unclear from the recamd from Raintiffs’ motionswhether the couple requeste
that either of the USCIS Officers who conducted the September 27, 2008 site visit be

available for crosgxamination at the second USCIS interviéwPlaintiff’'s Motion for Summary
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Judgment, sheomplans that “[t]he two alleged sworn officers who made reports did not present

them atthe May 13, 2011 hearing.” ECF No. 49 at 15. The motion does not mention USCIS

refusing to produce the officers for the second interview on August 30, 2012, however, a
record does not indicate that such a request was ever made. Plaintiff ackeswledghe was
given a copy of the USCIS memorandum that formed the primary basis for the finduagriaige
fraud on August 12, 2011, more than a year before the secendemt. It is clear from the video
recording of the first interview that Plaintiff was aware of the identity ofest lene of the USCIS
Officers and Plaintiff’'s counsel spoke to her in person. Plaintiff had sufficraetdnd notice to
prepare for the second interview and request the presence of the USIC&sOffthe desired to
do so.

Even if Plaintiff did request and was denied the opportunity to -@xasiine the officers
at the second USCIS interview, the Court finds that due process was stiledansthis case.

Applying the Matthewdactors, the first factor weighs in Plaintd#ffavor because the interest 3

stake here is highly significaritandon 459 U.Sat 3435. The second factor is more equivocal,

however. In determining marriage fratdlde Court must look to the parties’ intent at the incepti

of the marriageUnited Sates v. Orellan®lancq 294 F.3d 1143, 1151 (9th Cir. 200Bgrreira’s

statement to USCIS during the unannounced site visit is the only evidence in thibatase
directly probative on that issue, making it highignificant On the other hand, i unclear what
could be gained from crogxamination. Plaintiff argues that Ferreira’s English skillfauky at
timesand that his statemenlées not mean he entered the marriage fraudulently and only fq
immigration benefitin fact the statementmeans [Pedrosdjelped him after they had alread
broken up which is what happened.” ECF No. 49 at 20. This is not what Fezsgifiad toin the
second USCIS interview though. When asked about this statement, Ferreira flaly elesr
saying anythig of thekind to the USCIS Officers. If this was a more nuanced situatarn,
example ifFerreira testified that the Officers took his words out of context or thaanigeiage
barrier caused them to misinterpret him, cresamination might be helpful et a fuller factual
backgroundBut this case involves a direct credibility determination regarding whetrezifa

made the statement or not, leaving less to gain from live testimony. Plaintiff has getl dhat
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either of the Officers had a persob&s against Ferreira or Tkacz or any motive to lie. The Cd
does not find that crossxamination would significantly decrease the risk of erroneous deprivg
under these circumstances. As to the third factor, holding another evidentiang heshis case
would not be unduly burdensome, but the Court notedi8&lS already held a second hearir
in which the parties discussed the facts of this case in considerable adeigailsaunclear what
new information Plaintiff expects croggamination othe USCIS Officers to revealhe Court
finds that Plaintiff is not entitled to creexamination under the facts of this case and that
process was satisfied through the second USCIS interview and subsequent appeal.

B. APA Review of the Finding of Marriage Fraud

Having determined that the administrative procedures followed in this case did not
violate Plaintiff's due process rights, the Court turns to the question of whetl&Aite
decision was arbitrary, capricious, an abuse of discretion, or otherwise cootiamy in

violation of the APA.
1. Legal Standard

A petition for immediate relative status must be denielifthe alien has previously bee
accorded, or has sought to be accorded, an immediate relative or preference $tagmase of
a citizen of the United States or the spouse of an alien lawfully admitted foapent residence,
by reason of a marriage determined by the Attorney General to have been eritefed the
purpose of evading the immigration laws, or (2) th®ey General has determined that the ali
has attempted or conspired to enter into a marriage for the purpose of evadingitpetion
laws.”8 U.S.C. 8§ 1154(cUnder INA regulations, the USCIS is to “deny a petition for immigrg
visa classificatia filed on behalf of any alien for whom there is substantial and probative ewid
of such an attempt or conspiracy, regardless of whether that alien receiveditalengh the
attempt or conspiracy.” 8 C.F.R. § 204.2 (a)(1)(i). Known as the “framtiumarriage
prohibition,” this provision also states, “Although it is not necessary that the zdiee been
convicted of, or even prosecuted for, the attempt or conspiracy, the evidence ofripg atte

conspiracymust be contained in the alisnfile.” Id. In general, when a prior marriage frau
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finding is used to deny a subsequent alien relative petition, the reviewingaiwagt rely solely

on the prior finding but must considds novo the evidence in the recorllatter of Tawfik 20 I.

& N. Dec. 166, 168 (BIA 1990)in determining whether or not the beneficiary has previous

engaged in marriage fraud, “the district director may rely on any relevant exjdanfuding
evidence having its origin in prior Service proceedings involving the beneficiary, @yuirt

proceedings involving the prior marriagéd’ If USCIS finds that a visa petition should be denig

\17%4

y

d

based on the marriage fraud prohibition and substantial and probative evidence suppofts tt

finding, the petitioner bears the burden of rebutting the finding and showing that the priageng
was bona fideSeeMatter of Tawfik 20 I. & N. Dec. at 16 Matter of Kahy 19 I. & N. Dec. 803,
806-07 (BIA 1988); 8 C.F.R. § 204.2(a)(1)(ii).

The relevant question in deciding whether the fraudulentiage prohibitionapplies is
whether “the bride and groom did not intend to establish a life together at the tyneethee

married.” OrellaneBlancg 294 F.3d at151 (citingBark v. Immigration & Naturalization Service

511 F.2d 1200, 1201 (9th Cir.19)).“Conduct of the parties after marriage is relevant only to {
extent that it bears upon their subjective state of mind at the time they were m&vidénce
that the parties separated after their wedding is relevant in ascertainingmthetfintended to
establish a life together when they exchanged marriage vows. But evaleegparation, standing
alone, cannot support a finding that a marriage was ma fade when it was enteredBark, 511

F.2dat 1202 Evidenceof intent may take manyfms, including, but not limited to, proof that th

D

r

beneficiary ha been listed as the petitiorgespouse on insurance policies, property leases, income

tax forms, or bank accounts, and testimony or other evidence regarding courtship, weddir

ceremony, cbabitation andsharedexperiencesMatter of Laureanol9 | & N Dec. 1, IBIA

1983).

A marriage is not necessarily fraudulent simply because obtaining citipenwabki one

motive behind it. “Just as marriages for money, hardly a novelty, or marriages pnmags and

princesses for reasons of state may be genuine and not sham masoageg marriages for green

cards be genuine. An intent to obtain something other than or in addition to love

companionship from that life does not make a marriage a sham. Rather, the skarfran the
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intent not ‘to establish a life togetherOrellanaBlancg 294 F.3d at 115{internal citations

omitted) Courtsalso must be careful not to projepteconceived notions of what a bona fide

marriagdooks likeonto petitioners. “The concept of establishing a life as marital partners centain

no federal dictate about the kind of life that the partners may choose to leacttAmpt to
regulate their life styles, such as prescribing the amount of time they must tsgether, or
designating the manner in which either partner elects to spend his or heintitme,guise of
specifying the requirements of bona fide marriage would raise seriousitudoonstl
guestions...Aliens cannot be required to have more conventiomabie successful marriage
than citizens.’Bark, 511 F.2d at 1201-02.
2. Discussion

The Court does not find that the BIA’s application of the marriage fraud prohibittars
casewas arbitrary, capriciouan abuse of discretiar otherwise contrary to law. Upon reviewin
the evidence in the administrative record, the Court does not find that USHli&sl ‘on factors
which Congress has not intended it to consider, entirely failed to consider an impgréaiohs

the problem, offered an explanation for its decision that runs counter to the evigéoicethe

U7

agency, or is so implausible that it could not be ascribed to a difference in view or the pfoduct

agency expertise.Safari Aviation Inc. 300 F.3dat 1150 (internal cations and quotations

omitted).

First, USCIS provided substantial and probative evidence of a fraudulent marriage i
case. Most importantlyt had the memorandum and statement from the September 27, 200
visit, whichit had to weigh against Ferreira’s testimony that he never said Pedrosal rhianrie
help him start a new life in thHgnited StatesAs Ferreira admitted that both he dedrosa lied
under oath at his USCIS interview in June 2008, USCIS was not irratmoassigning very little
weight to his testimony. That admission itsethat Ferreira and Pedrosa were not living togeth
as husband and wife less than a year after marrying and that they weigtailimabout this fact
under oath— was evidence #t their marriage was potentially fraudulent from its inceptig
Finally, USCIS had the fact that Ferrelsagana romantic relationship with Tkacz just a fey\

months after he married Pedrosa. Although this fact alone is insufficientatdigls marriage
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fraud,Bark, 511 F.2d at 1202, combined with the other circumstantial evidence in this casg, i
into question whether Ferreira and Pedrosa intended to establish a lifeetagiethe time they
married.

Second, having found that USCIS provided substantial and probaidence thaterreira
engagedn marriage fraud, the burden shifted to Plaintiff to establish that the nmeamas bona

fide and rebut the evidence of fraslabed Fed. Appx. 43@t 431 (citingln re Kahy 19 | & N

at 806807). The Court notes that Ferreira provided a plausible explanation for his relation
history, which the BIA did not engage with in its decision. He testified in his sec&@iSJ
interview that hedated Pedrosa for over a year before they married and that the couple
together in Las Vegas for approximately four mongitshis point, he testified that Pedrosa hg

to return to Florida to care for her ill mother and the distance put a strain on thenshig. It

t call

ship

live

d

was while Pedrosavas gone that Ferreira met Tkacz and the pair soon became romantically

involved. Ferreira stated that he then made the misguided decision to continue in gigiromi
proceedings with Pedrosa, even though the coupleaineady separated at that poifihis may
very well be what happened in this case. The problem is that the only evidemteaReibmitted
to support this explanation was his own testimony and that of Tkacz, which Us@#&tandably
assigned very little credibility, given Ferreira’sprous misrepresentations and the evidence t
Tkacz was at least somewhat complicit in his marriage fraud.

Where the evidence in a case could support multiple plausible interpretatioGsuttés
not permitted to substitute its own judgment for tfahe agencyMarsh 490 U.Sat 378.
Based on the significant circumstantial evidence that Ferreira’s firstagamas fraudulent and
Ferreira’s failure to produce substantial objective evidence besides thetgstf himself and

the Plaintiffin reluttal the Court does not find that the BIA’s conclusion violated the APA.

VI. CONCLUSION
Accordingly,
IT ISHEREBY ORDERED that Defendant'®otion for Summary Judgment (ECF No
50) is GRANTED.
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IT ISFURTHER ORDERED that Plaintiff's Motion for Summary Judgent (ECF No.
49) is DENIED.
The Clerk of Court is instructed to close this case.

DATED March 31st, 2018.

A2

RICHARD F. BOUTWARE, |1
UNITED STATESDISTRICT JUDGE
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