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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

HAROLD HARDEN, Case No. 2:14-cv-00377-APG-PAL
Plaintiff,
ORDER (1) GRANTING
V. DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT AND (2)
CHRISTINE MONINGOFF and RAFAEL DENYING VARIOUS MOTIONS
AGUILERA,?
Defendants. (ECF Nos. 103, 127, 132, 149, 150, 156,

158, 159, 160, 163

Plaintiff Harold Harden, a prisoner, filehis lawsuit allegig that in April 2012,
defendant Christine Moninghoff moved Hardertite mental health segregation unit at High
Desert State Prison (*HDSP”) wibut prior notice and ihout his consent. ECF No. 17 at 4. Hjs
alleges that once there, he was forced to palehiatric drugs that resulted in an allergic
reaction.ld. He also alleges that defendant Rafaglifera transported him to the mental healtl
segregation unit against his will and with@umy notice or opportunity to be heard. His sole
claim is a due process violation against defatgl®oninghoff and Aguilera. The parties have
filed numerous motions.
|. Defendants’ Motion for Summary Judgment (ECF No. 103)

Defendants Moninghoff and Aguilera move fmmmary judgment, arguing that althoug
an inmate like Harden has a due process taghbt be involuntarilynedicated, Harden has no
due process right to be housedny particular facility nor does Heave a right to any particular
classification within the facility. They thusmend that moving Harden to the Extended Care
Unit ("ECU”), where they asseHarden voluntarily took medidah, did not violate Harden'’s

due process rights. Alternagily, Moninghoff argues that she wast the person who authorized

Y Incorrectly identified in the complaint as Dr. Monninghoff and S/O Agular.
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Harden’s transfer to the ECU or his alledertible medication, so she did not personally
participate in any violation even if there wa®e. Finally, Moninghoff ad Aguilera argue they
are entitled to qualified immunity because no oeable official would understand that moving
Harden to the ECU would violate a cliyagstablished constitutional right.

Harden contends the defendants’ motion is uglfm He also contendbat he should be
permitted to add Dr. Grant Lee as a defendant if Dr. Lee signed the transfer order. Harden
second opposition in which he argues that he didet#ive an evaluation or a hearing before H
was forced to move to the ECU undlereat of physical force, and he contends that once therg
was made to take drugs that triggered an allergic reaction.

The Nevada Department of CorrectigfidDOC”) has promulgated administrative
regulations (“AR”) that govern mate classification within itsatilities. AR 614 governs inmate
classification based on healtBCF No. 103-1 at 2. AR 614{surpose “is to appropriately
identify or determine the medical, mental healtid dental needs anahictional limitations, if
any, of all inmates under [NDOC'’s] supervision and to assigse inmates to appropriate
placement based on those neetl$.”Each inmate is given a medical and mental health
evaluation upon entering an NDQ&zility, and an inmate may beclassified “upon evaluation
[if] it is determined that a change in health slfsation level or functional limitation restriction
is indicated.”ld.

The housing units in NDOC facilities providdfdrent levels of cae to inmates with
mental health issues. The Mental Health JiNtHU”) “provides inpatient, acute mental health
care to inmates.” ECF No. 103-2 at 4. An inmatgy be involuntarily admitted to the MHU if a
physician, physician assistant, or advanced gir@acér of nursing approves it where “the inmate
appears to represent a dangenitoself/herself or others.” ECRo. 103-3 at 2. If the inmate
does not agree to be moved to the MHU, thembst be given notice and a hearing before the
Interdisciplinary Classification Committee withiwe days after involuntary admission to the

MHU. Id. at 3.
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In contrast, the ECU provides “intermediate, siianal, or chronic level of mental healtf
services to inmates who do notjuére inpatient care, but need raaare and supervision than
that provided for general population inmatdsl."at 6. Inmates in the ECU “have access to
services and activities availa@dio general population inmatesd: at 7. To be admitted to the
ECU, the inmate receives a psychological exabn and, if admission to the ECU is deemed
necessary, “a psychiatric or medical nurse negitnate the degree of urgency entailed, [and]
then the nurse must obtain a physician’s order from the ECU psychiatrist and complete ned
documentation in the inmate’s medical file.” EQlo. 103-4 at 3. Additionally, the inmate must
sign a voluntary admission consent fotah.

Harden was evaluated upon entry into ND& reported a history of schizophrenia,
bipolar disorder, depression, paranoia, andeapxECF No. 107-1 at 2-3. On April 9, 10, and
11, 2012, Harden was observed acting erraticallysrcell. ECF Nos. 108-at 2; 103-9 at 2;
103-10 at 2. Among other things, Harden did ‘gotout for yard and only occasionally goes o
for showers.” ECF No. 107-4 at 2. Additionalpgpers were strewn about his cell on April 11.
Id. Based on his behavior aatlthe request of mon staff, Moninghoff (who then was employe
as a Psychologist 2 at the prison) weritd&rden’s cell and asked to speak with hidy. ECF No.
110-1 at 2. Harden declined to speak witbriithghoff so she was unable to complete a formal
assessment of him ECF No. 110-1 at 2-3.

Moninghoff denies she was responsible for admitting Harden to the ECU or for placi
him on medicationld. at 3. According to Moninghoff, “a@ Psychologist 2, it would be outside
the scope of [her] practice to admit an inmate to the Mental Health Unit, the Extended Car¢g
or any other mental health environment.” She also states it woube outside the scope of her
practice to prescribe Hardamy psychiatric medicatiohd. According to Moninghoff, it was Dr.
Grant Lee, HDSP’s psychiatrist at thiate, who admitted Harden to the EAW.; see also ECF
No. 103-16 at 2 (case note printout reportistgHarden was admitted to the ECU “per Dr.

Lee”).
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A mental health classification form datagril 12, 2012 recommends assigning Harden
the ECU. ECF No. 107-5 at 2. The signatundeagible but the person who signed the docume
identifies himself or herself as a psychiatfitd. Notes in Harden’s medical chart indicate that
he was admitted to the ECU on April 12 and giBepakote and ProlixicCF No. 107-6 at 2.
The chart is signed by the same person wiioesl the mental health classification foiah.
According to progress notes, Harden at first admitted he needed medication but later denig
he needed any. ECF No. 107-7 at 2. Howeverobihés doctors indicated that he had improve
after using Prolixinld. In early May 2012, NDO®@eveloped a mental health treatment plan fd
Harden, which Harden signed. ECF No. 107-8.

According to a September 2012 Parole Bid@eport, which is not signed by Harden,
Harden “takes his psychotropic medication voduity and denies ever being on forced meds.”
ECF No. 107-9 at 2. However, Iis verified complaint, Hardenates under oath that he “was
made to take [Jdrugs that resulted in a sigaifit allergic reaction. . . .” ECF No. 17 at 4, 8.

According to defendant Rafael Aguilera, heased Harden to the ECU because he “w3
responsible for ensuring all moves were congulger the Bed Movement Sheet.” ECF No. 10
19 at 3. The Bed Movement Sheet is prepasethe Bed Movement Coordinator, who works

with the Shift Supervisor and the medical staff to determine inmate nidveEhe Shift

Supervisor then gives the Bed Movement She#tdd ead Search and Escort, who, on the day i

guestion, was Aguilerad.

A. Timeliness

Harden argues the defendants’ motion shbeldlenied as untimely. Pursuant to the
Scheduling Order, dispositive motions wdtee November 11, 2015. ECF No. 79 at 2. The
defendants moved to extend the deadline tosfilmmary judgment motions to December 14,
2015. ECF No. 98. | granted that motion. ECF 8&. The defendants timely filed their motion
on December 14, 2015. ECF No. 103. | theretatlenot deny the defendants’ motion as

2 A similar, more legible signature appears ordagust 11, 2010 record, which appears to be
signed by Dr. Lee. ECF No. 107-2 at 2.
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untimely. Because Harden contends he newsived a copy of the motion to extend the
deadline or my order granting itwill direct the clerk of court tprovide Harden with a copy of
both documents.

B. Add Parties

In his opposition, Harden argues the defendantstion should be denied because he
should be permitted to add Dr. Lee as a defendanill address Harden’s motion to add Dr. Le
below.

C. Moninghoff

“Section 1983 provides a tort remedy againsp/gry person who, under color of [state
law] subjects, or causes to be subjected, any citizen of the Undtisss St . to the deprivation of
any rights, privileges, or immunitiesgcured by the Constitution and lawisatey v. Maricopa
Cnty., 693 F.3d 896, 911 (9th Cir. 2012) (quoting 42 U.S.C. 8§ 1983). “A person ‘subjects’
another to the deprivatiocof a constitutional right, within éhmeaning of sean 1983, if he does
an affirmative act, participates in another’s affitive acts, or omits to perform an act which he
is legally required to do that causes deprivation of whiclcomplaint is made.ld. At 915
(quotation omitted). “The requisite causal cortizgccan be established not only by some kind
of direct personal participation the deprivation, but also by datj in motion a series of acts by
others which the actor knows @asonably should know woutduse others to inflict the
constitutional injury.”ld. (quotation omitted).

Moninghoff denies under oath thette directed that Harden transferred to the ECU ang
that she placed him on any psychiatric medicatiBlarden has not presented any evidence in
response raising a genuine digptitat Moninghoff ordered he lsent to the ECU. Harden
argues that Moninghoff came to see him and thx¢ d&y he was transfed, but that does not
raise a genuine issue of fact that Moninghoffesed him transferred. Additionally, Harden doe
not identify any particular individual who fordjpmedicated him, much less identify Moningho
as that person. | therefore grdfoninghoff's summary judgment motion.
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D. Aguilera

Aguilera argues he is engtl to qualified immunity. Haen does not respond to this

argument other than to argue that Aguilera ntadelen move to the ECU under threat of force.

To allay the “risk that fear of personabnetary liability and harassing litigation will
unduly inhibit officials in thedischarge of their duties,” gonenment officials performing
discretionary functions may be entitled to lified immunity for claims made under § 1983.
Anderson v. Creighton, 483 U.S. 635, 638 (1987). Qualified immunity protects “all but the
plainly incompetent or thoseho knowingly violate the law.Malley v. Briggs, 475 U.S. 335,
341 (1986). In ruling on a qualified immunity defepnsengage in a two-part inquiry, which |
may address in any ordétearson v. Callahan, 555 U.S. 223, 236 (2009). First, | consider
whether the facts viesd in the light most favorable toglplaintiff show the defendant’s conduc
violated a constitutional righgorrelsv. McKee, 290 F.3d 965, 969 (9th Cir. 2002). Second, if
the plaintiff has shown the defendamlated a constitutional right must determine whether thg
right was clearly establisheldl.

Here, | address the second part of the qudlifiemunity analysis first because even if
Aguilera violated Harden’s constitutional riglktarden has not shownms right was clearly
established in the situation cooifiting Aguilera. A right is cledr established if‘it would be
clear to a reasonable officeiatthis conduct was unlawful indtsituation he confronted.”
Wilkinsv. City of Oakland, 350 F.3d 949, 954 (9th Cir. 2003) (emphasis omitted) (quoting
Saucier v. Katz, 533 U.S. 194, 202 (2001)). | make this@&d inquiry “in lightof the specific
context of the case, not as a broad general proposigancier, 533 U.S. at 201. An officer will
be entitled to qualified immunity ew if he was mistaken indbelief that his conduct was
lawful, so long as that belief was reasonafgkins, 350 F.3d at 955.

The plaintiff bears the burdexi showing that the right aésue was clearly established.
Sorrels, 290 F.3d at 969. But a plaintiff need not bish that a court preously declared the
defendant’s behavior unconstitmial if it would be clear fromprior precedent that the conduct

was unlawful Blueford v. Prunty, 108 F.3d 251, 254 (9th Cir. 1997). Additionally, a plaintiff
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may meet his burden on the clearly establgh®ng by showing the defendant’s conduct was
“such a far cry from what any reasonable .fficial could have beliegd was legal that the
defendants knew or should have known they were breaking theSawels, 290 F.3d at 971.

Here, there is no evidence Aguilera partiogahin the decision to move Harden to the
ECU. Rather, Aguilera received direction frather prison personnel that Harden would be
moved to the ECU and Aguileracested Harden there. Hardbas not pointed to any case law
showing that at the time Agur acted it would have been cleara correctional officer in
Aguilera’s position that he wodlviolate Harden’s constitutiohaghts by escorting Harden to
the ECU based on a transfer order preparedhmsr @rison staff and poas medical personnel.
There is no allegation or evidence that Aguilectually used any force on Harden, much less {
he used unconstitutionally excessive force. Additionally, Harden has presented no evideng
Aguilera played any role in forcibly medicatihgn. Harden therefore has not met his burden
establishing Aguilera violated a clearly estatid right. Accordingly, | grant Aguilera’s motion
for summary judgment.

Il. Motions for Rule 25(c) Transfer and to Show Deceptive Filings (ECF Nos. 127, 132)

Harden moves to add as defendants Dr. Qraa and Nurse Jane Hansen. Harden als
argues that the defendants’ pridinigs, in which they asserted [ree authorized the transfer to
the ECU, were deceptive because the form is actually signed by Nurse Hansen. The defer
respond that this court already denied Harderdsion to amend to add Dr. Lee as a defendant
and they argue the motion to atshb new parties is untimely.

Harden’s motion to add Dr. Lee and Nursengtan is a rehash of his prior motion to
amend his complaingee ECF No. 101. Magistrate Judgedredenied that motion because it
was untimely and because Harden did not suamibposed amended complaint. ECF No. 124
5. Repackaging the motion as one to transfeninest under Federal Rule of Civil Procedure
25(c) does not alter this agails. The Scheduling OrdertseSeptember 14, 2015 deadline to
amend the pleadings. ECF No. 79 at 1. Hardewson, filed in February 2016, is untimely ang

Harden does not explain why he waited for moriftsr the amendmeneddline expired to movs
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to add these parties. He alsas not attached a proposed adexl complaint. | therefore deny
this motion.

As for Harden’s argument that Nurse Hansen is the person who signed the docume
presents only the documents themselves as evidéseECF No. 132. The signatures are
illegible and are not clearly ¢hsignature of someone named Jane Hansen. A similar, more
legible signature appears onAngust 11, 2010 record, which aggrs to be signed by Dr. Lee.
ECF No. 107-2 at e also ECF No. 103-16 at 2 (case note point report stating Harden was
admitted to the ECU “per Dr. Lee”). The foimsigned by someone windentifies himself or
herself as a “psychiatrist,” which is consigtevith Dr. Lee signing the document not Nurse
HansenSee ECF Nos. 132 at 5; ECF No. 110-1 at 3 (identifying Dr. Lee as the HDSP
psychiatrist at the time). Natig in any other record beforee suggests Nurse Hansen signed
the documents. | thus have no evidentiary last®nclude the defendes’ filings identifying
Dr. Lee as the signatory are false or déigep Accordingly, | deny this motion.

[1l. Motion to Reconsider Order Regarding Alleged Settlement (ECF No. 149)

Harden moves for reconsideration of myoporder finding there was no evidence that
this case was settlefiee ECF No. 147. The defendantspend that this issue has been
addressed repeatedly by the caud this motion is a rehashmfior arguments. The defendant
ask the court to admonish Harden to cease filinjiph& motions on this same topic. They also
request | relieve them from having to respemduture motions on the alleged settlement.

| have previously addressed Harden’s arguments regarding the pdgetttement of this
case. ECF Nos. 65, 147. He still has presentezl/in@nce of a settlement or its terms. | deny
his motion.

| do not expect any further motions on ttupic because the case is concluded based g
my ruling on the defendants’ summary judgment motion. However, because Harden has
repeatedly raised this same issue, | will graatdbfendants’ motion that they need not respon
motions regarding this issue again in this coatess specifically ordered by the court to do so

However, if Harden appeals, the defendavtishave to addrss the issue on appeal.

its, h

J7

1 to

Page 8 of 10



© 00 N oo o A~ w N P

N N N N N N N NN P B B R R R R R R
0w N o U~ WN RBP O © 0 N O U~ W N P O

IV. Motions Regarding Settlement and for Leave to File Affidavit (ECF Nos. 150, 159)

Harden filed a motion advising the court tttas matter might resolve during a mediation

in another case. Harden later dila motion for leave to file an adfavit in which he avers that he
never signed anything thagreed to settle this case. eltefendants agree this case has not
settled. These two motionseatherefore denied as moot.

V. Motions to Reconsider Order Regardingnjunctive Relief (ECF Nos. 156, 158, 160, 163)

Harden has filed four separate motioasksng reconsideration ofly order denying his
motion for injunctive relief. ECF No. 155. Beaaul grant the defendants’ summary judgment
motion, | deny these motions as moot.

VI. Conclusion

IT IS THEREFORE ORDERED that defgants Christine Moninghoff and Rafael
Aguilera’s motion fo summary judgmer(ECF No. 103) is GRANTED. The clerk of court
shall enter judgment in favor of defendants &tinne Moninghoff and Rafael Aguilera and agair]
plaintiff Harold Harden.

IT IS FURTHER ORDERED that the clerk oburt shall provide plaintiff Harold Harden
with a copy of the defendants’ motion to exteinte (ECF No. 98) anthy minute order granting
that motion (ECF No. 99).

IT IS FURTHER ORDERED that plaintifiarold Harden’s motion for Rule 25(c)
Transfer of InteregECF No. 127) is DENIED

IT IS FURTHER ORDERED that plaintiff HHald Harden’s motion to show deceptive
filings (ECF No. 132) is DENIED

IT IS FURTHER ORDERED that plaintiff Hald Harden’s motion for reconsideration
(ECF No. 149) is DENIED

IT IS FURTHER ORDERED that plaintiff Hald Harden’s motion of case possibly beir
settled(ECF No. 150) is DENIED as moot

IT IS FURTHER ORDERED that plaintiff HHald Harden’s motions for reconsideration
(ECF Nos. 156, 158, 160, 163) are DENIED as moot
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IT IS FURTHER ORDERED that plaintiff Hald Harden’s motion for leave to file
affidavit (ECF No. 159) is DENIED as moot
DATED this 9" day of September, 2016.

7

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE
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