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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

STANLEY RIMER, CaseNo. 2:14¢ev-00889RFB-CWH

Plaintiff, ORDER DENYING PLAINTIFF'S MOTION
TO RECONSIDER
V.

STATE OF NEVADA ex rel NEVADA
DEPARTMENT OF CORRECTIONS et al.

Defendant

Before the Courfor considerations Plaintiff's Motion to Reconsidets order granting
Defendant’s Partial Motion to Dismiss and denying Plaintiff's Motion to Amendbmplaint.

ECF No. 212.

|. PROCEDURAL BACKGROUND

On June 6, 2014, Defendants petitioned to remove this case to this Court. ECF No.
June 30, 2014, Plaintiff filed his Amended Complaint alleging six counts and naming-twenty
individuals as Defendants. ECF No. 6. Count |, I, and Il were construed as abaidediberate
indifference to serious medical needs under the Eighth Amendment of the U.S. GonstHOF
No. 9. Count IV was dismissed at the screening stage because the Cournaet&aintiff failed
to state a claim for conspiracy. ECF NoC@aunt V was dismissed at the screening stage bec4
the Court determined Plaintiff failed to state a claim under HIPAA, which does ovti@ra
private right of action. ECF No. 9. Count VI survived the screening stage, but was re(
dismissed on August 25, 2015, for failure to effect timely service as required bg(Rylef the

Federal Rules of Civil Procedure. ECF No. 195.
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On February 2, 2015, Defendants filed a Motion to Dismiss. ECF No. 35. On Februa
2015, Plaintiff filed a Motion to Amend his Complaint. ECF No. 38. On March 5, 2015, Plai
filed another Motion to Amend his Complaint. ECF No. 50. Plaintiff filed supplementargmsof]

in support of his motion to amend on Mai@h, 2015 (ECF No. 76); April 24, 2015 (ECF Na.

120); and April 27, 2015 (ECF No. 125). On September 30, 2015, Plaintiff filed a Motion to E>
Time to File his Amended Complaint. ECF No. 204. On April 21, 2016, this Court issued an
granting Defendnt’s partial motion to dismiss with prejudice; denying Plaintiff's motion
amend, and directing Defendants to file answer by May 5, 2016; denyinBlaintiff's
supplemental motions in support of his motion to amend; and denying as mootfRlanatiion

to extend time. ECF No. 208.

[I.  FACTUAL BACKGROUND

The followingalleged facts were reviewed the both the Screening Order (ECF No.
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and this Court’s order (ECF No. 208).May 2012, Rimer began experiencing, pain swelling, and

infection from a molathat needed filling and a broken crown on another tooth. In June 2
Rimer requested dental treatment, but was not seen. In May 2013, Rimer maoiedarsquest
for dental treatment, bitigh Desert State PrisonHDSP’) dental providers did not respond unt
July 7, 2013. On July 4, 2013, Rimer submitted legal notice to Defendants Sandoval, N
Miller, Cox, McDaniel, Neven, and Wickham alleging deprivation of proper dental treatine
HDSP. On July 17, 2013, Rimer was seen for dental treatmaeriticit time Rimes molar needed

to be extracted. blvever, Rimer was not treated for a second molar and bleeding gums 3§

012,

ast

n

t thi

time.On July 30, 2013 Rimer was treated it second molar. Rimer also alleges that he notified

HDSP medical staff in 2012 aboatringingpulsating noise in his left eareeral doctors gave
differing explanations, but none gave any treatment. In February 2014, Rimeregrasats
Lovelock for his ear and was prescribed a beta blocker medicatotitighally, the doctor
informed Rimer his blood pressure was theiseand that during the 180 month period of nen
treatment he suffered from serious risk of heart attack, stroke, and deadn. o allegethat

he was denied proper medication on two separate occasions. Finally, &ieges he was
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subjected to unnecessary risk of permanent psychological damage from besngbede

Risperdal.

I[Il. LEGAL STANDARD
“As long as a district court has jurisdiction over the case, then it possesselettent
procedural power to reconsider, rescind, or modify an interlocutory order for emrs@sit to

be sufficient.”City of Los Angeles, Harbor Div. v. Santa Monicaygeeper254 F.3d 882, 885

(9th Cir. 2001) (citation omitted) (internal quotation marks omitt&dhether or not to grant
reconsideration is committed to the sound discretion of the cdiavdjo Nation v. Confederated

Tribes and Bands of the Yakama ibwa Nation 331 F.3d 1041, 1046 (9th Cir.200Bowever, a

motion for reconsideration should not be granted, absent highly unusual circumstanceshen
district court is presented with newly discovered evidence, committed dlegraerif there isan
intervening change in the controlling lavarlyn Nutraceuticals, Inc. v. Mucos Pharma Gmb

& Co., 571 F.3d 873, 880 (9th Cir. 2009) (internal quotation and citation omitedption for

reconsideration “maypot be used to raise arguments or pressmience for the first time when
they could reasonably have been raised earlier in the litigatabrfifiternalquotation anditation
omitted). “Motions for reconsideration are disfavored. A movant must not repeat argun
already presented unless (ardy to the extent) necessary to explain controlling, intervening |
or to argue new facts. A movant who repeats arguments will be subject to appregmietions.”
LR 59-1.“A document filedpro seis ‘to be liberally construetland ‘apro se complaint, however
inartfully pleaded, must be held to less stringent standards than formal pleadittgd bya
lawyers[.]”” Erickson v. Pardus, 551 U.S. 89, 94 (2003) (citations omitted).

V. DISCUSSION
Defendants in their Partial Motion to Dismiss (ECF I188) requesteddismissal of all
claims for monetary damages against Defendants in their official capacitiesll @as dismissal

of Defendants Lee, Sowell, Rainone, Leavitt, Coltexsto, Sandoval, Miller, Cox, and McDanie
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from theaction.Plaintiff soudnt leave to amend his complaint or a stay of the Court’s ruling un
he could obtain counsel or conduct additional research.

This Court’'s order (EE No. 208) granted Defendant’s Partial Motion tigrbiss. This
Court found that Rimer’s claims for monetalgmages againstdiendant’s actingn their official

capacities werbarred by the Eleventh Amendment, but his claims for prospective injundiefe r

[¢7]

were allowed to proceetMoreover, the Court found that Plaintiff's claims agabstendants Lee
and Sowell for HIPAA violations were dismissed at the screening stage, anten@ltdgyations
are made against thesefendants in the amended complaiiso, the Court held that Plaintiff

failed to state a claim undd2 U.S.C. § 198%ecause he faileth show Defendants Rainone,

til

Leavitt, CortezMasto, Sandoval, Miller, Cox, and McDaniel personally participated in the allgged

constitutional violationAccordingly, this Court dismissed each of th&sfendantdrom this
action with prejudice.

Additionally, this Court deniedPlaintiff's Motion to Amend his Gmplaint because the
proposed amendment would be futile. So, Defendant was directed to file an ansther, this
Court held that itwould not consider Rimer’s additional briefs because they were fildobuti
leave of the Court. Finally, this Court denkdintiff’'s Motion to Extend Time to FileleAmended
Complaintas moot.

In his motion to reconsider, Plaintiff argues that this Court’s order congguliecedent

“governing the unlawful deprivation oights of state prisoners” by state officials acting in the
official capacity. ECF No. 212. However, Defendant argues that Plangiffuments are only
generalized expressions of disagreement and do not provide a basis for recomsideCatiNo.
213.This Court finds that Plaintiff broadly asserting that this Court’s order coatsaxintrolling
precedent cannot serve as a basis for reconsideration. Plaintiff has not prowitjediseovered
evidence to support this argument. Nor has he demonstrae@ourt committed clear error
Finally, Plaintiff does not cite to any legal precedent to demonstiette tlas been an intervening
change in the law.
Further, in his motion to reconsider, Plaintiff argues that his Fourteenth AmenDonent

Process riglstwere violated because he was not given fair notice. ECF No. 212. Plaintifivcite

)
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cases in support of this argumerlark v. Brown, 450 F.3d 898 (9th Cir. 2006), and Brown

Payton 544 U.S. 133 (2004). However, Defendant arguesGlaak andBrown do not compel a

different result, and that Pldiff was provided fair notice because hdly participatedin this
matter. ECF No. 213.

Plaintiff’'s arguments without merit. First, he has not shown how he lacked notice in
context of this litigation Nor has he shown how this issue of “notice” applies in support of
motion. Plaintiff has not provided any newly discovered evidence showing he was not affq
fair notice. And he has not shown that this Court committed clear error in thid.l8gtr cases
cited by Plaintiff are inapposite to the case at hand.Clark, the Ninth Circuit held that
retroactively applying a new interpretation of California’s felomyrder special circumstarse
statute violatedhe defendant’s due process righ@ark, 450 F.3d at 916. IRayton the Court
reversed a lower court’s grant of habeas relief. Neither of thesestggestdlaintiff's fair notice

argument.

V. CONCLUSION
IT IS HEREBY ORDERED that Plaintiff's Motion to Reconsider (ECF No. 212) i
DENIED becaus®laintiff has failed to provide adequate grounds for this Court to reconside

order (ECF No. 208).

DATED: March 28, 2017. %
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RICHARD F. BOULWARE, I1
UNITED STATESDISTRICT JUDGE




