Rimer v. State of Nevada ex rel Nevada Department of Corrections et al Doc. 32

1

2

3

4

5 UNITED STATES DISTRICT COURT

6 DISTRICT OF NEVADA

7 STANLEY RIMER, )

8 Plaintiff, Case No. 2:14-cv-00889-RFB-CWH

9 VS. ORDER
10 STATE OF NEVADA EX REL NEVADA )

DEPARTMENT IF CORRECTIONSst al. g

H Defendants. )
12 )
13 This matter is before the Court on PlaintifaBliey Rimer’s (“Plaintiff’) Motion to Order the
14 State Attorney General to Disclose Served Bimderved Defendants (doc. # 29), and Plaintiff's
15 Motion to Order the Clerk of Cotuiio Serve Defendants or Increase Plaintiff’s Copy Limit, and Motion
16 to Extend Time for Service (doc. # 30), all fileshdary 14, 2015. Also before the Court is the Stat¢
17 Attorney General’'s (*“AG”) amended notice acceptanc of service filed Januar 20, 2015, and
18 sealed notice of last known addresses, filed December 29, 2014.
19 BACKGROUND
20 Plaintiff is a prisoner in theustody of the Nevada Department of Corrections and currently
21 incarcerated at the Lovelock Correctional Cent®n July 21, 2014, the Court entered a screening
22 order finding that Plaintiff had pled sufficiefacts to support his Eighth Amendment claim for
23 deliberate indifference to his medical needg] First Amendment claim for retaliation. $¥wc. # 9.
24 The Court’s screening order also imposed a 90-daystdliow the parties to participate in mediation.
25 Id.; see alsdoc. # 12 Then, on December 4, 2014, the AG filed a status report indicating that
26 settlement was not reached and that itndézl to proceed with this action. S&ec. # 17. The Court
27 subsequently issued an order govegrservice in the instant case. ®=e. # 18. Thereafter, the AG
28 filed notices of acceptance of sewj along with a sealed notice oéast known addresses for certain
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defendants. SdBocs. # 24, #25, # 31.
DISCUSSION

1. Motion to Disclose Served and Unserved Defendants (doc. # 29)
Plaintiff asks the Court to order the AG to disclose the remaining unserved defenda

Following a review of the record, this Court findattRlaintiff's request isnoot because the AG has

already disclosed the names of those unservecdies. Indeed, the record reveals that all

defendants have been served in this action except for Jamie Rainone (“Rainone”), Joyce (
(“Chang”), Nicole Manley (“Manley”}, and Ms. Murphy (“Murphy”). The AG has submitted
addresses for Rainone, Chang, and Manley undertdealever, the AG could not provide an address
for Murphy because it has been unable to discerigastity. As such, the Court will require Plaintiff
to provide further information regarding Murphygciading her full name and address, if Plaintiff
wishes to effect service for this defendant.

2. Motion to Serve Defendants or Increase Plaintiff's Copy Limit (doc. # 30)

Plaintiff also asks the Court to order fBkerk of Court to issue summons upon any name
defendant who has not yet been served. The Court has reviewed the record, along with Plai
motion, and finds that Plaintiffsequest is appropriate with respect to Rainone, Chang, and Manl
Thus, the Court will direct the Clerk of Court to issue summons for thesedaeits. Given such,
Plaintiff's request to increase his copy limit to allow him to serve various defendants is denied as 11
3. Motion to Extend Time for Service (doc. # 30)

Plaintiff further asks the Court to grant hisn unspecified period of time to serve those
unserved defendants. In determining Plaintiff’s regudis Court turns to Rule 4(m) of the Federal
Rules of Civil Procedure. Under Rule 4(m), segvmust be accomplished within 120 days from the
date a court order is entered. According to Rghe), “[i]f a defendant is not served within 120 days
after the complaint is filed, the court—on motionoarits own after notice to the plaintiff—must
dismiss the action without prejudice against thatmi#dat or order that service be made within 3

specified time.” Fed.R.Civ.P. 4(m). However, “if the plaintiff shows good cause for the failure,

1 The AG believes that Plaintiff incorrectlyesliNicole Manley as “Nurse Nichole.” SBec. # 31 at 2.
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court must extend the time for service for an appropriate period.” Id
Courts have broad discretion to extend time for service under Rule 4(m). Efaw v. Williams

473 F.3d 1038, 1041 (9th Cir. 2003). The 120-day peréod for service contained in Rule 4(m)

“operates not as an outer limit subject to redugtbut as an irreducible allowance.” Henderson v

United States517 U.S. 654, 661 (1996). “On its face, Rule 4(m) does not tie the hands of the district

court after the 120-day period has expired. Rather, Rule 4(m) explicitly permits a district couft to

grant an extension of time 8erve the complaint aftéhat 120-day period.”_Mann v. American

Airlines, 324 F.3d 1088, 1090 (9th Cir. 2003). Moreover Advisory Committee Notes to Rule 4(m)

state that the rule “explicitly provides that tleait shall allow additional time if there is good cause
for the plaintiff's failure to effect service in tipeescribed 120 days, and authorizes the court to relieye
a plaintiff of the consequences of an applicatibfiRule 4(m)] even if there is no good cause shown.’
SeeFed. R. Civ. P. 4(m), Advisory Committee tds, 1993 Amendments. Generally, “good cause|

is equated with diligence. S¥éright & Miller, Federal Practice and Procedure: CivilBi337.

The initial 120-day time period to effectuate seshas passed. However, the Court finds that
Plaintiff has been diligent itis ongoing efforts to serve the various defendants in this cage.
Consequently, Plaintiff's request for an extensof time to accomplish service will be extended for
an additional sixty (60) days.

CONCLUSION

Based on the foregoing and good cause appearing therefore,

IT IS HEREBY ORDERED that Plaintiff’'s Motion to Order the State Attorney General tg
Disclose Served and Unserved Defendants (doc. # 2@nied as moot

IT IS FURTHER ORDERED that Plaintiff's Motion to Ordethe Clerk of Court to Serve
Defendants or Increase Plaintiff's Copy Limit (doc. # 30jrsnted in part and denied in part
Plaintiff's motion to serve those unserved defensiangranted only with respect to Rainone, Chang,
and Manley. Plaintiff's motion to increase his copy limidé&nied as moot

IT ISFURTHER ORDERED thai Plaintiff’'s Motion to Extenc Time for Service (doc # 30)

is granted. The time period for service under Rule 4(m) is extended for an additional sixty (60) days

until March 23, 201E.
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IT IS FURTHER ORDERED that Plaintiff shall provide the full name and address fo
Murphy in a motion requesting issuance of summoriaihtiff wishes this defendant to be served.

IT 1S FURTHER ORDERED thaithe Clerk of Courishal issu¢e Summon to Jami¢Rainone,
Joyce Chang anc Nicole Manley anc shal delivel the Summons Sealer Notice of Last Known
Addresses (doc. # 25), a ccof the Amende« Complain (doc # 6), anc a copy of this Order to the
U.S. Marshal Service.

IT IS FURTHER ORDERED that the Clerk of Court sHaleliver three USM-285 forms to
Plaintiff. Plaintiff shall have twenty-one dayswich to furnish the U.9Marshal with the required
Form USM-285. Within twenty-one days afteceiving from the U.S. Marshal a copy of the Form
USM-285, showing whether service has been accomgljgHaintiff must file a notice with the court
identifying whether Defendants were served. If Plaintiff wishes to have service again attempte
an unserved Defendant, a motion must be filed thighcourt identifying the unserved defendant anc
specifying a more detailed name and/or addrassaiid Defendant, or whether some other manner ¢
service should be attempted.

IT IS FURTHER ORDERED that from this point forward, Plaintiff shall serve upon
Defendants, or, if appearance has been entgrembunsel, upon the attorney(s), a copy of every
pleading, motion, or other document submitted for Eration by the court. Plaintiff shall include
with the original papers submitted for filing a certificate stating the date that a true and correct
of the document was mailed to the Defendants or @ifmshe Defendants. The Court may disregarg
any paper received by a District Judge or Magistiatige which has not been filed with the Clerk,

and any paper received by a District Judge, Maggstiadge, or the Clerk which fails to include a

) v

C.W. Hoffman(, Jr.
United States Magistrate Judge

certificate ofservice.

DATED: January 22, 2015
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