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$tate Farm Mutual Automobile Insurance Company

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

CHRISTY VALENTINE,
Plaintiff, 2:14-cv-0999-RCJI-NJIK
VS. ORDER

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY et al,

Defendant.

This case arises from Defendant State Farm’s alleged refusal to pay a claim subn
Plaintiff Christy Valentine, one of its insuredBefore the Court is State Farm’s Motion for
Summary Judgment (ECF No. 2R laintiff filed a Response (EQRo. 24) and State Farm filg
a Reply (ECF No. 27). For the reasoonatained herein, the Motion is GRANTED.

l. FACTS AND PROCEDURAL HISTORY

At all times relevant to this action, Ri&iff owned an automobile insurance policy
purchased from State Farm (“the PolicyThe Policy included Uninsured/Underinsured
Motorist (“UM/UIM”) coverage. On July 23012, Plaintiff was involved in an automobile
accident in Las Vegas, Nevada when a thirdypstruck the rear end of her vehicle (“the

Accident”). (Compl. § 6, ECF No. 1). The Accideaused only minor damages to Plaintiff’s

Doc. 33

nitted by
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2d

vehicle and in her initial report t8tate Farm she stated that no injuries were suffered. (Claim

Record, ECF No. 21, Ex. C, at 168). The otheralelwas a rental carahhad been loaned b
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the renter to the third-pardriver, who was uninsuredd(). The party who rented the vehicle

was insured by Allstate.

On July 25, 2012, Plaintiff contacted Statenrand stated that she had begun feelin
back pain allegedly due to the Accidemd.Y, On August 2, 2012, State Farm Claims
Representative Debbie Bridgeman (“Bridgemaseiit a letter to Platiff acknowledging her
claim under the UM/UIM coverage portion oktRolicy and requested that Plaintiff sign a

“Medical Authorization for Redase of Information” so th&tate Farm could investigate

Plaintiff's medical claims. (HookeDecl. § 7, ECF No. 23). Bridgean also included a “Medi¢

Provider List and Injury Questionnaire” so thaiRtiff could list her current and past medicg
providers. [d.).

On August 6, 2012, State Farm received a létben Plaintiff's counsel notifying it that

Plaintiff was represented in the potential UN¥Uclaim and directing State Farm to send any

future correspondence to counsél. { 8). Thereafter, on September 24, 2012, Bridgman 9

letter to Plaintiff’'s counsel re@sting verification of the Allstatiability limits and the available

limits through the rental companyd({ 9). When Bridgeman received no response, she s¢
another letter to Plaintiff's counsel oreBember 11, 2012 inquiring whetH&aintiff would be

making a UM/UIM claim and against requesting freation of the liability limits for Allstate.

14

al

L

sent a

2Nt

(Id. T 10). Again, no response was forthcomi@n May 13, 2013, Bridgeman sent yet another

letter to Plaintiff’'s counsehquiring whether Plaintiff woul be submitting a UM/UMI claim
based on the Accident and requesting thanBthprovide all medtal records and bills
associated with the injury sustained duringAleeident, along with the information Bridgems

previously requestedld. T 11).
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Finally, on May 20, 2013, Plaintiff's counseh$a formal demand letter to State Farr
with an attachment indicating Allstate’s rejea of liability and listing Plaintiff's medical
expenses in relation to the injushe allegedly sustained on July 23, 2010. The expenses |
totaled $21,850. (Demand Letter, EGlo. 21-2, Ex. I). The letter also included notes from
Plaintiff's doctor visit following the accident. €hexamination was characterized as a “follo
up” visit and the doctor noted that Plaintiff's lower back was “feeling better” with injection
“until [she] was struck” in a motor vehicle acertt. (Medical Notes, ECF No. 21-2, Ex. J). T
doctor also “renewed” a number of dieal prescriptions for Plaintiffld.). The other piece of
medical history provided by Plaiffts counsel showed that Plaifitsuffered from degenerativ
disc disease and lumbosacrédl.).

Based on this information, Bridgeman deteradirthat Plaintiff obviously suffered fron

pre-existing condition that affesd her lower back. (Injury Evaluation, ECF No. 21-2, Ex. K).

Accordingly, before State Farm could makey payments under the UM/UIM coverage, it
needed to determine what medical costs were attributable to the Plaintiff's alleged injury
the Accident and which expenses arfseen Plaintiff's pre-existing condition.

On June 1, 2013, Bridgeman completed a dartialuation of Plaitiff's UM/UMI claim
but sent Plaintiff's counsel atter requiring the additional information necessary to finalize
evaluation. Bridgeman stated tliaappeared “that Ms. [Valenth [had] chronic back problern
and was treating just prior to this loss.” (Jun013 Letter, ECF No. 21-2, Ex. L). Bridgem
then requested Plaintiff’s fivgear medical history and anion of apportionment pertaining

to Plaintiff’'s lumbar and cervical areas from Plaintiff's treating physidizr. Jeremy Lipshutz

(Id.). Bridgeman noted that, alternatively, Pldintbuld sign an enclosediedical authorization

form and State Farm would obtain thguested information from her doctorkl.J.
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When State Farm heard nothing from Pl&firar her counsel, Bridgaan sent a letter o
July 8, 2013 to reiterate the need for the infdramarequested in the Judst letter and stating
that State Farm could not complete the UM/UgNaluation without it(July 8, 2013 Letter, EQ
No. 21-2, Ex. M). On July 19, 2013, Plaintiff's coehprovided denial letters from the adve

insurance companies, including Allstate, and selmdicated that Plaintiff's prior medical

records had been requested. (July 19, 2018dtse, ECF No. 21-2, ECF No. N). On Augus$

2013, Bridgeman wrote to Plaifits counsel, thanking him for eéhdenial letters and again

requesting that Plaintiff's medical history andttbr. Lipshutz’s apportionment opinion be s
to State Farm so the UM/UIM claim evatigen could be completed. (Aug. 6, 2013 Letter, EC
No. 21-2, Ex. O).

On October 2, 2013, Bridgeman once again adetter to Plairitf’'s counsel with

F

Se

enclosed copies of the June lester, the July 8th letter, andetihugust 6th letter, requesting that

Plaintiff's five-year medical lstory be provided. (Oct. 2, 2018tter, ECF No. 21-2, Ex. O).
Alternatively, Bridgeman asked thRtaintiff sign a medical auth@ation form and identify a |
of medical providers so #t State Farm could pursue the information on its olar). (In
response, Plaintiff's counsel sent State Farior pnedical records from Plaintiff's primary ca
provider, Dr. Jennifer Leepard. (Hooker Decl. 9.20he records revealed that Plaintiff had
sought treatment for serious lumbar spine conditcngng the five years prior to the Accider
(Id.; Medical Records, ECF No. 21-2, Ex. Q).

With this additional information, Bridgeman attempted to complete her evaluation
Plaintiff's UM/UMI claim, but she still needed know how the various medical bills should
apportioned between Plaintiff's gexisting condition and the injes allegedly suffered in the

Accident. Since Plaintiff still had not providad apportionment opinion, State Farm contag

e
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Dr. Joseph Schifini and regsted that he provide abjective opinion regarding the

apportionment of Plaintiff’s injuries andceitment expenses. (Nov. 19, 2013 Letter, ECF No.

21-2, Ex. T). Dr. Schifini conducted an evafion based on the medi records provided;
however, he requested a numbemissing records from “Dr. pishutz, Dr. Jason Garber, ang
Dr. Harb” as well as lumbar MRIs that wgrerformed on Plaintiff during the five years
preceding the Accident but that were not inchiidethe information sent to State Farm.
Bridgeman then made this same requestam®ff’'s counsel on January 15, 2014 and indice
that State Farm would secure the informatfdplaintiff was inclined to sign the medical
authorization form. (Jan. 15, 2014 Letter, B@$: 21-3, Ex. U). Bridgeman also invited
Plaintiff's treating physician toespond to Dr. Schifini’s repbif Plaintiff so wished. Id.).

On February 11, 2014, Bridgeman sent yetlagretter to Plaintiff’'s counsel to follow
up the January 15th letter and again requesirtissing medical information and lumbar MRI
so that apportionment could be determined evaluation of Plaintiff's UM/UIM claim

completed. (Feb. 11, 2014 Letter, ECF No. 2153, \F. The next day, Plaintiff’'s counsel

ited

returned the signed authorizatifumm for the release of Plaintiff’s medical information, though a

list of medical providers was not includéBeb. 12, 2014 Letter, ECF No. 21-3, Ex. W).
Plaintiff's counsel alsodvised that he would contact State Fanrthirty days for a status upd
on the UM/UIM claim evaluation.

However, on February 26, 2014, lesarthwo weeks aftegending the medical
authorization form, Plaintiff filed the presentsuit against State Farm in state court claimif
breach of contract, bad faith, and unjust enrichment. (Compl. {1 20, 25, 29). State Farm
removed the action to this Court. (Pet. for ReasdpECF No. 1). After engaging in discovery

State Farm filed the present Motion ffummary Judgment on Plaintiff's claims.

ate
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1. LEGAL STANDARD

A principal purpose of the summary judgment igléo “isolate and dispose of factual
unsupported claims or defenseSglotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). A
court grants summary judgment pifl “the movant shows that there is no genuine issue as

any material fact and the movant is entitlegudgment as a matter of law.” Fed. R. Civ. P.

y

56(a). In making this determination, the cdanust draw all reasonable inferences supported by

the evidence in favor of the non-moving partyilliarimo v. Aloha Island Air, InG.281 F.3d
1054, 1061 (9th Cir. 2002). “[T]his standgmbvides that thenere existence cdfomealleged
factual dispute between the pas will not defeat an otherwise properly supported motion f
summary judgment.Anderson v. Liberty Lobby, Inel77 U.S. 242, 247-48 (1986). Rather,
only genuine issues afaterialfacts are relevant tine summary judgment analysis. A facti

material if it “might affect the outime of the suit undehe governing law.1d. at 248. “The

U7

moving party bears the initial burden of estabhghihe absence of a genuine issue of matetial

fact.” Fairbank v. Wunderman Cato Johns@i2 F.3d 528, 531 (9th Cir. 2000). The burden is

met by demonstrating to the cotihat there is an absenceaifidence to support the nonmoving

party’s case.Celotex Corp.477 U.S. at 325. This is done by citing to depositions, docum

electronically stored information, affidavite declarations, gtulations, admissions,

interrogatory answers, or other materials. FedCiR. P. 56(c)(1)(A). Oce the initial burden i

met, however, “Rule 56(e) requires the nonmoyagy to go beyond the ghdings and identify

facts which show a genuine issue for tri&gdirbank 212 F.3d at 531.
Furthermore, summary judgment is maedd'against a party who fails to make a

showing sufficient to establish the existence oément essential to that party’s case, and

which that party will bear the burden of proof at tri@élotex Corp.477 U.S. at 322. “In such

ents,

on
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a situation, there can be no genus®ie as to any material fact, since a complete failure of
concerning an essential element of the nonmovimnty’sacase necessaritgnders all other fac
immaterial.”ld. at 322—-23. Conversely, where reasonable minds could differ on the facts
proffered in support of elaim, summary judgmeshould not be granted?etzak v. Nevada e
rel. Dep’t of Corr, 579 F. Supp. 2d 1330, 1333 (D. Nev. 2008). “Summary judgment is
inappropriate if reasonable jugo. . . could return a verdim the nonmoving party’s favor.”
Diaz v. Eagle Produce Ltd. P’ship21 F.3d 1201, 1207 (9th Cir. 2008).
1. DISCUSSION

State Farm argues that summary judgmeap@opriate in thisase because Plaintiff
violated the terms of the Policy by failingpoovide complete medical records or medical
authorization so that State Farm could fullyestigate Plaintiff's prexisting medical conditio
in order to determine what pasti of her injuries were caused the Accident. State Farm alg
argues that Plaintiff violated the terms of Bwicy by filing suit before complying with the
Policy’s conditions. State Farm maintains tinase violations release it from any obligation
pertaining to Plaintiff's UM/UIMclaim. The Court agrees.

The UM/UIM portion of the Policy states in relevant part:

INSURED’S DUTIES

3. Insured’s Duty to Cooperate With Us

a. The insured must cooperate withand, when asked, assist us in:

(2) securing and giving evidence;

6. Other Duties . . . Uninsured Motor Vehicle Coverage. . . ..

A person making a claim under:

proof

S

=]

0]
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a. ... Uninsured Motor Vehicle Coverage . . . must:

(1) notify us of the claim and give afl the details abouhe death, injury,
treatment, and other information that may need as soon as reasonably possible
after the injured insured is first examined or treated for the injury.

(3) provide written authoration for us to obtain:

(a) medical bills;

(b) medical records; [and]

(d) any other information we deem necessary to substantiate the claim.

If the holder of the information re$es to provide it to us despite the

authorization, then at ouequest, the person making claim or his or her legal
representative must obtain the infotraa and promptly provide it to us.

(Insurance Policy, ECF No. 22, at SFO00034-35).
The Policy also prohibits the insured fronmiging legal action against State Farm if the

insured fails to comply with the terms of the Policy:

GENERAL TERMS

13. Legal Action Against Us

Legal action may not be brought agaim&ty may arbitration be demanded of, us
until there has been full compliance withtak provisions of this policy. In

addition, legal action may only be broughaamgt, or arbitration demanded of, us
regarding:

(c) Uninsured Motor Vehicle Coveragetlife insured or that insured’s legal
representative:
(1) presents either an Uninsured Motehicle Coverage claim to us; and

(2) files a lawsuit or demands nonbingiarbitration in accordance with the
Deciding Fault and Amount provai of the involved coverage.

Except as provided in c.(2) above, nbatlegal action may be brought against,
nor any arbitration be demanded of rektion to Uninsured Motor Vehicle
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Coverage for any other causes of actiat #rise out of or are related to these
coverages until there has been full compdawith the provisions titled Consent
to Settlement and Deciding Fault and Amount.

(Id. at SFO00038).
Under Nevada law, “[a]n insance policy is a contract thadust be enforced according

to its terms to accomplishehntent of the partiesParmers Ins. Exch. v. Nea&d4 P.3d 472, 47

(Nev. 2003). “If an insurance policy is unambiguous, [the court] interpret[s] it according to the

plain meaning of its termsCentury Sur. Co. v. Casino W., In829 P.3d 614, 616 (Nev. 201
While the language of the policy is viewed frore ferspective of one not trained in the law
insurance, “[ulnambiguous praions will not be rewritten.Neal 64 P.3d at 473. And “[w]he
an insurance policy explicitly makes compliangéh a term in the paty a condition preceden
to coverage, the insured has the burden obkskeng that it complied with that termlas

Vegas Metro. Police Dep’t v. Coregis Ins. C266 P.3d 958, 962 (Nev. 2011).

In this case, the undisputed faabake it clear that Plaintiff #ad to fulfill her side of the

bargain. State Farm initially requested Pléifilstmedical information pursuant to the Policy
August 2, 2012 so that the coverage amount couttetermined. Nine months later, and aft
three more letters from Bridgeman, in May 2®18intiff's counsel finly provided a formal
demand for coverage under thdi®oand certain medical recasénd bills. But the medical
records were limited to doctor visits that ocedrafter the Accident and they indicated that
Plaintiff suffers from chronic lower back praphs. Understandably,ah, State Farm sought
additional information to determine whatury, if any, was caused by the Accident and
therefore covered undéhe Policy.

Bridgeman first made a request for additional medical information on June 1, 201

Plaintiff did not answer. Bdgeman made another request on July 8, 2013. And while

)
3
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n
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Plaintiff's counsel provided the denial letténsm the adverse insure@ companies, no medic
history was sent. Thus, Bigeman made a third requestAungust 6, 2013. Plaintiff did not
answer. On October 2, 2013, Bridgeman madrigtti request for Plaiift's medical history
and an opinion from Dr. Lipshutegarding the apportionment ofaititiff's injuries. At last,
Plaintiff responded by providing theedical records of her primary physician for the five ye
preceding the Accident, approximately fourteeonths after State Farm’s initial request.

Although these medical records made it cleéBtiie Farm that Plaintiff's lower back
condition pre-dated the Accideand was regularly treated bedéahe Accident, the records
failed to give State Farm any idea of what mortof Plaintiff's injury and submitted medical
bills should be attributed to the Accident. Tisiparticularly true sice Plaintiff ignored State
Farm’s request for Dr. Lipshutz’s opinion on the matter.

To ascertain some certainty as to wdrabunt of Plaintiff’s medical bills should be
reimbursed, Bridgeman passed Fiifiiis medical records to DiSchifini, who also could not
determine the degree of injury Plaintiff sufféfeom the Accident without additional medical
records. At that point, State Farm for a fifitme requested Plaintiff's full medical records or
alternatively that Plaintiff sign the authorizat form so that Bridgeman could pursue the
necessary information. Plaintiff did not answer.

A sixth letter was sent to &htiff’'s counsel requesting ¢hvarious medical records anc
lumbar MRI to which Plaintiff finally respondewith a signed authorization form, though sh
omitted the names of medical providers from whom the information could be obtained.
thereafter, Plaintiff sued State Farm.

These facts clearly show a lack of cooperatioflamntiff's part. Itis axiomatic that an

insurer must only provide payment on claitmsvhich the insured is legally entitiddemberton

10
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v. Farmers Ins. Exch858 P.2d 380, 384 (Nev. 1993). In cases where the plaintiff has a
pre-existing condition and then suffers injury tattkame area, it is thpdaintiff's initial burden
to prove that the accident was a caofsthe plaintiff's claimed injuryKleitz v. Raskin738 P.2¢
508, 510 (Nev. 1987). If the insured is unwillingatesist the insurer in determining whether
particular injuries resulted from an accideavered by the insured’s policy rather than a
pre-existing condition, thecertainly the insuretlas failed to cooperat8ee Holland v. State
Farm Mut. Auto. Ins. CoNo. 2:12-cv-01058-LDG-GWR014 WL 1268712, at *5 (D. Nev.
Mar. 27, 2014) (George, J.) (denying coveradpere insured refused to provide complete
information despite repeateequests by the insurer).

Plaintiff cannot expect State Farm to pay mmedical bills without proving that at least

some of the cost stems from the Accident, especially when her lumbar issues are so well

documented and she was receiving extensive tegdtprior to July 23, 2012. In fact, Plaintif
acknowledges that she had the responsibilitassist State Farm witits investigation and
provide all information necessary for them to deiee the value of her claim before she [co
file suit.” (Pl.’'s Opp’n 8, ECF No. 24). &ntiff argues, however, that she fulfilled this
requirement when she provided various mabiecords on May 20, 2013. As State Farm
conveyed to Plaintiff's counsetultiple times, the records@rided were unresponsive as to
apportionment, and the evaluaticould not be completed withosbme evidence on that matf
Furthermore, Plaintiff never explained to Statem why Dr. Lipshutz oanother of Plaintiff's
treating physicians could not provide apportionment opinion.

The Court also notes that State Farm nevieratlg denied Plaintiff's claim. Bridgema
worked to complete the evaluation of the clawth the limited informatbn available to her.

Once State Farm determined that the evaluaiahd not be finalizedvithout an apportionmer

11
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opinion it sought Dr. Schifini’'s assistance. However, when Dr. Schifini could not determipe

proper apportionment, Bridgeman again requetstatPlaintiff provide the additional medica

records. In what appears to be nothing more ¢simam effort to complyith the terms of the

Policy, Plaintiff signed the medical authorization form on February 12, 2014 only to sue $tate

Farm a week and a half latedindeed, Plaintiff's lawsuit prented State Farm from concluding

its investigation and determining whet to grant or deny coverage.

It is absurd to think that an insurethevfails to provide hensurer with medical

information critical to a full and fair investigatiaf the insured’s claim should then be able {o

sue the insurer for refusing to pay on that same cla@a.Schwartz v. State Farm Mut. Auto

Co. No. 2:07-cv-00060-KJID-LRL, 2009 WL 21970, at *7 (D. Nev. July 23, 2009) (Dawso

>

J.) (finding that the insured’s “unjustified reflis@ submit to an independent medical exam

precluded her from recovering under the insurgudiey). By ignoring State Farm’s numerous

requests for the information that would allowapportionment of the injuries and treatments,

Plaintiff did not cooperate with &t Farm and prevented a completeestigation of her claim

The duty to cooperate is an unambiguous reqerg under the terms of Plaintiff's Policy, ard

she breached it. Plaintiff is therefore precluffedn maintaining suit against State Farm sin¢e

cooperation is a condition of her coveragd ¢herefore a prerequisite to legal actioms Vegag
Star Taxi, Inc. v. St. Paul Fire & Marine Ins. C@14 P.2d 562, 562—-63 (Nev. 1986) (holding
that where a policy specifies that a particaiandition of coverage must be met before the
insurance company is liable, sucloysions are generally enforced).

The Court grants State Farm’s Motion.

! Plaintiff argues that the Policy did not require her to provide both medical records gnddarsiedical
authorization form. (Pl.’s Opp’n 9, ECF No. 24). This argument is unpersuasive andingavaik apparent from
the facts that State Farm was not reqgjfboth. State Farm primarily requesthdt Plaintiff provide her complete

ns.

medical records for the five years priorthe Accident. When Plaintiff faiieto comply, Bridgeman suggested that,

alternatively, Plaintiff could sign an authorization form so that State Farm could pursue the records/oraitd
complete its investigation.

12
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CONCLUSION
IT IS HEREBY ORDERED that State Farm’s Motion for Summary Judgment (ECF
No. 21) is GRANTED.

IT 1S SO ORDERED.

Dated: April 27, 2015.

C. JONES
es District Judge

13




