V. Real Estdte Group, Inc. et al v. United States Citizenship & Immigration Services et al

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

V. REAL ESTATE GROUP, INCet al,
Plaintiffs,

VS.
2:14-cv-1096-RCJ-CWH

UNITED STATES CITIZENSHIP AND
IMMIGRATION SERVICES, et al,

ORDER

Defendants.

N N N N N N N N N N N

This case arises from the United Statéz€nship & Immigration Service’s (“USCIS”
decision to revoke its initial approval of varidds26 petitions. Pending before the Court is
USCIS’s Motion to Dismiss (ECF No. 30). Rbe reasons contained herein, the motion is
GRANTED in part and DENIED in part.

. PROCEDURAL HISTORY AND FACTS

The employment-based, fifth preferenceE-5”) immigrant visacategory allocates a
certain number of visas each year to “qualifspecial immigrants” who commit a threshold
amount of capital to a United&@és business that either eoyd or will employ at least ten
United States citizens. 8 U.S.&1153(b)(5)(A). An alien entregneur seeking a visa under
program prepares and files an 1-526 petition ®WsCIS. 8 C.F.R. § 204.6(c). To qualify, th
alien entrepreneur must invest at least $1,000,a0Gimew commercial égrprise (“NCE”"), or|

a minimum of $500,000 if the locatiof the NCE is consideread Target Employment Area
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(“TEA”). 1d.8 204.6(f). An investor ganizing an original business to satisfy the NCE
requirement must submit a “comprehensive busipkes® detailing the nature and projected
of the NCE so that no fewer than ten jobs will be create& 204.6(j)(4). The signed 1-526
petition along with the accompanying documéntais submitted to the USCIS for revield. §
204.6(j). If, after the initial naew, the USCIS determines that the petition lacks sufficient
supporting evidence, it sends a request fortentdil evidence (“RFE’to the petitioner
indicating the need for supplentahdocumentation. Once this process is complete, the US
makes its determination.
If the USCIS approves the 1-526 petition, then the immigrant investor may apply fc
conditional permanent resident status at theddntates consular pastthe investor’'s own
country. 8 U.S.C. 88 1201-02, 1186b(a)(1). Ther&tary of Homeland Security retains the
right to revoke an approveeb26 petition “at any tira, for what he deems to be good and
sufficient cause.” 8 U.S.C. § 1155. A revocatadithe approval, however, may occur only a
notice is given to the alien instr and he or she is providedth “the opportunity to offer
evidence in support of the . self-petition and in opposition to the grounds alleged for
revocation of the approval.” 8 C.F.R. § 205.2(bhe Notice of Intent to Revoke (“NOIR”) mi
explain “the specific reasons™hy the approval is being revoked that the péioner knows of
the specific deficiencies in htg her petition. After receivinthe petitioner’s response to the
NOIR, the USCIS then decides whet to revoke itgrior approvalld. § 205.2(c). If the
investor disagrees with the USE$ decision to revoke its approvhk or she has fifteen days
after the service of a notice #vocation to appedhe revocation to thBoard of Immigration

Appeals. 8 C.F.R8§ 103.3(a)(1)(ii).
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Steven Lee, a former immigrant investor whoeived an EB-5 visa years ago and who is

now a United States citizen, formed Pldit Real Estate Groupgnc. ("VREG”) as a
franchising enterprise that walfattract foreign investmentd immigrant investors from China

who desired to follow [his] example and obtaimmpanent residence and/or citizenship in the

US.” (Lee Decl. 11 4-7, ECF No. 11). With #dvice of counsel, Lee created a business model

that he believed satisfied thateria of the EB-5 programld. 1 8). Lee chose Clark County,
Nevada for his operations because parts ofk@@aunty are TEAS, requirg an investment of
$500,000 rather than $1,000,00@.  9). Liang Shao, Yongming Hu, Yanzhao Zou, and

Xiaolong Li (collectively “the Inmigrant Investors”) each use@é’s business plan to establigh
franchised real estate companies (“the NCE Plaintiff&d){(10). The Immigrant Investors then

each filed 1-526 petitions with the USCISthe end of 2012 or near the beginning of 2013.

(Voigtmann Decl. 11 5, 11, 17, 23, 29, ECF No. 6). Subsequently, the USCIS sent a RFE to each

Investor seeking supplemental evidence tha@& had been established in a TEA, that the

investment capital was in the process of beingsted, and that the cagdihad been placed “at

risk.” (RFE 2—4, ECF No. 6-2)Each Investor responded to the RFE, and the USCIS approved

the 1-526 petitions. (Voigtmann Dedlf 7, 13, 19, 25, 31). The U8 forwarded the approved
petitions to the National Visa @Gter for consular processing, libe petitions were returned tg
the USCIS. (Shao NOIR 2, ECF No. 6-4).

The USCIS then notified the Immigrant Invast that their petitions were approved in
error by sending them each a NOIBe¢, e.gid.). The NOIR stated that because the full
$500,000 investment would be released from estooMREG rather thato the various entities

created by the Immigrant Investotise record was insufficient ghow that the funds would b

1%

made “immediately available to ordctly transferredo the NCE[s].” (d. at 3). The NOIR algo
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identified employment creation and the oVidbasiness model as causes for the potential
revocation. Id. at 5—7). The Immigrant Investors eaesponded to the NOIR, (Response tg
Intent to Revoke, ECF No. 6-5), but their respareggparently did not caect the deficiencies
since a final revocation ocaed on or around May 30, 2014. (Notice of Revocation, ECF N
9-1). The USCIS explainedahthe approval was revoked besathe Immigrant Investors’
business plan did not demonstrate that the N@&tdd require ten empl@es or that the capitg
investment was placed “at risk” for the purpose ofegating a return. (Notice of Revocation
Plaintiffs in this suit include VREG aride four NCEs estaished by the Immigrant
Investors (collectively “Plaintiffs”). Plairffis rely on Section 702 of the Administrative
Procedure Act (“APA”) to bring this action aséigon[s] suffering ledavrong” because of the
USCIS’s decision to revoke the Immigranvéstors’ 1-526 petitions. 5 U.S.C. 8§ 702. The
Complaint contains three causes of actiopirfentional or negligent interference with
economic advantage; (2) intentional interfeemwith business relationand (3) declaratory
judgment. Plaintiffs initially sought a prelimary injunction of theJSCIC’s revocation, which
the Court denied. (ECF No. 35). The USCIS moaves for dismissal of the case for lack of
subject-matter jurisdiction pursuant to Rule 12(p)¢t alternatively, foPlaintiffs’ failure to
state a claim for which relief can be grahprsuant to Rul&2(b)(6).
. LEGAL STANDARDS

A. 12(b)(1) Motion to Dismiss

0.

=

A).

Federal Rule of Civil Procedure 12(b)(1) stathat a court may dismiss a claim for lack

of subject-matter jurisdimn. Fed. R. Civ. P. 12(b)(1). Whithe defendant is the moving paf
in a motion to dismiss, the plaintiff is the panivoking the court’s jugdiction. Consequently]

“the plaintiff bears the burden of provingatithe case is properly in federal couwtight v.

ty
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Incline Vill. Gen. Imp. Dist.597 F. Supp. 2d 1191, 1198 (D. Nev. 2009) (ciMafauley v.
Ford Motor Co, 264 F.3d 952, 957 (9th Cir. 2001)). A motion to dismiss for lack of

subject-matter jurisdiction pursuant tolRd2(b)(1) may take one of two fornEhornhill

Publ'g Co. v. Gen. Tel. & Elec. Corh94 F.2d 730, 733 (9th Cir. 1979). It may be a “facial”

challenge or it may ba “factual”’ challengeld. “In a facial attack, the @llenger asserts that
allegations contained in a complaint are insugfition their face to invoke federal jurisdictiof
Safe Air for Everyone v. Meye373 F.3d 1035, 1039 (9th Cir. 2004)l]n a factual attack, the
challenger disputes the truthtbie allegations that, by themselves, would otherwise invoke
federal jurisdiction.d.

If the movant’s challenge is a facial onegrilthe “court must consider the allegations
the complaint to be true and construe therthelight most favorable to the plaintifiNevada &
rel. Colo. River Comm’n of Nev. v. Pioneer C@4l5 F. Supp. 2d 1120, 1124 (D. Nev. 2003
(citing Love v. United State915 F.2d 1242, 1245 (9th Cir. 1989)j) the attack is factual,
however, “no presumptive truthfulness attachgsamtiff's allegationsand the existence of
disputed material facts will not preclude theltcaurt from evaluating for itself the merits of
jurisdictional claims."Thornhill Publ’g Co, 594 F.2d at 733 (quotifgortensen v. First Fed.
Sav. & Loan Ass’n549 F.2d 884, 891 (3d Cir. 1977)). The plaintiff has the “burden of
establishing that the court, in fact, possességect-matter jurisdiatn” by present[ing]
affidavits or any dter evidence necessangt. Clair v. City of Chico880 F.2d 199, 201 (9th
Cir. 1989). Indeed, the drstt court is “free tchear evidence regardifgyisdiction and to rule
on that issue prior to trial, resahg factual disputes where necessaAugustine v. United
States 704 F.2d 1074, 1077 (9th Cir. 1983) (citifigornhill Publ'g Co, 594 F.2d at 733).

I

he
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B. Rule 12(b)(6) Motion to Dismiss

The purpose of a Rule 12(b)(6) motion to disnfiisdailure to state a claim is to test t
legal sufficiency of a complainavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). The is
is not whether a plaintiff will ultimately prevalbut whether the claimant is entitled to offer
evidence to support the claingilligan v. Jamco Dev. Corpl108 F.3d 246, 249 (9th Cir. 199
(quotations omitted). To avoid a Rule 12(b)(&ndissal, a complaint does not need detaileq
factual allegations, but it mustgald “enough facts to state a clainrebtef that is plausible on
face.”Clemens v. Daimler Chrysler Corf34 F.3d 1017, 1022 (9th Cir. 2008) (quotiwl
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007 Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(stating that a “claim has facialguisibility when the plaintiff pleads factual content that allo
the court to draw the reasonable infereneg the defendant is liable for the misconduct
alleged”). Even though a complaint does not Heledhiled factual allgations” to pass Rule
12(b)(6) muster, the fagal allegations “must be enough teseaa right to relief above the
speculative level . . . on the assumption that albtlegations in the compla are true (even if
doubtful in fact).”Twombly 550 U.S. at 555. “A pleading thattfers ‘labels and conclusions’
‘a formulaic recitation of the elemert$ a cause of action will not dol¢jbal, 556 U.S. at 678.
“Nor does a complaint suffice if it tenders ‘makassertion[s]’ devoid of ‘further factual
enhancements.Td. (quotingTwombly 550 U.S. at 557).
1.  DISCUSSION

A. Motion to Dismissfor Lack of Subject-Matter Jurisdiction

The USCIS contends that this case shbeldlismissed for lack of subject-matter
jurisdiction pursuant to Rule(12)(1). The USCirgues that dismissal under Rule 12(b)(1) i

appropriate for two separate reasoffrirst, the USCIS contendsathPlaintiffs lack standing to

NS

or

72
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bring this lawsuit and that ¢habsence of standing deprives the Court of subject-matter
jurisdiction. Second, the USCIS contends that@ourt lacks subject-rttar jurisdiction over
Plaintiffs’ causes of action because the UnitedeStaas not waived sovereign immunity for
type of relief that Plainffs seek under these claims.

1. Standing

The USCIS argues that the Court does not Isabgect-matter jurisdiction over this ca

the

Se

because Plaintiffs lack standing. “Lack of stawgdis a defect in subject-matter jurisdiction and

may properly be challenged under Rule 12(b)(yright, 597 F. Supp. 2d at 1199 (citing
Bender v. Williamsport Area Sch. Djst75 U.S. 534, 541 (1986)). “The question of standir
‘involves both constitutional limations on federal-court jurisdion and prudential limitations
on its exercise.”Bennett v. Speab20 U.S. 154, 162 (1997) (quotiMgarth v. Seldin422 U.S.
490, 498 (1975)). “The constitutional aspect inguindsether the plaintiff has made out a c§

or controversy’ between him$elnd the defendant withinghmeaning of Article 1l ‘by

demonstrating a sufficient personal stake in the outcolatk & Assocs., Inc. v. City of Phx.

471 F.3d 1100, 1103 (9th Cir. 2006) (quotiNgrth 422 U.S. at 498). To satisfy the “case”
“controversy” requirement found irticle Ill, “which is the‘irreducible constitutional
minimum’ of standing,’Bennett520 U.S. at 162 (quotinigujan v. Defendrs of Wildlife 504
U.S. 555, 560 (1992)), “a plaintiff stishow that (1) the plaintiff Bassuffered an injury in fact
(2) the injury is traceable to the defendant, é8)ch favorable decision will redress the injury,
Rattlesnake Coal. v. ERAQ09 F.3d 1095, 1102 (9th Cir. 2007).

“In addition to the immutable requirementsfaticle lll, ‘the federal judiciary has also|

adhered to a set of prudex principles that bear on the question of standingehnett 520 U.S.

at 162 (quoting/alley Forge Christian Coll. v. Ams. United for Separation of Church & St3

9

se
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Inc., 454 U.S. 464, 474—75 (1982)). “[T]hese ‘judiciadgif-imposed limits on the exercise 0
federal jurisdiction’ are ‘founded in concernoaib the proper—and properly limited—role of
courts in a democratic societyld. (citations omitted). Tratonally numbered among the
prudential requirements is theopibition against a litigant assimg the legal rights of third
parties,see Fleck & Assocs., Inel71 F.3d at 1104, as well ag thone-of-interest doctrine.
Bennett520 U.S. at 162. Recently, the Supreme Ciodicated that prudential standing is &
“misnomer as applied to the zenéinterest analysis” becausather thannvolving judicial
self-restraint, the zone-of-interest inquiry regs the court to usteaditional methods of
statutory interpretation in ordé ascertain whether Congress egeanted the plaintiff the righ
to sue under a particular substantive stattggmark Int’l, Inc. v. Static Control Components
Inc., 134 S. Ct. 1377, 1387 (2014). Courts, therefsineuld focus their inquiry on whether a
plaintiff falls within the clas®f plaintiffs whom Congress autrized to sue under the statute
The zone-of-interest analysis originated &dgnitation on the cause of action for judi
review conferred by the Admistrative Procedure Actld. at 1388. The “classic formulation’

of the zone-of-interest test‘iwhether the inteest sought to be protied by the complainant is

the

—

cial

arguably within the zone of interests to be poted or regulated by the statute or constitutiopal

guarantee in questionBennett420 U.S. at 175 (quotinyss’n of Data Processing Serv. Orgg.

Inc. v. Camp397 U.S. 150, 153 (1970))n the APA context, the test is not “especially

demanding” and “the test ‘forecloses suit onlyewta plaintiff's interests are so marginally
related to or inconsistent withe purposes implicit ithe statute that it cannot reasonably be
assumed that’ Congress autlzed that plaintiff to sue.Lexmark Int’l, Inc, 134 S. Ct. at 1389

(quotingMatch-E-Be-Nash-She-Wish BandRafttawatomi Indians v. Patchak32 S. Ct. 2199

4
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2210 (2012)). This “lenient approach” is intedde preserve “the éibility of the APA’s
omnibus judicial-review provisiond.
i. Articlelll Standing
The USCIS does not challenge the factBlaintiffs’ Complaint that would otherwise
establish standing in this case. Rather, the USCIS argues that the facts as alleged fail t@
demonstrate a concrete and patacized injury for which the Court can provide redress. The
USCIS’s motion under Rule 12(b)(xherefore, is categorizex$ a facial challenge to

subject-matter jurisdictiorbee Safe Ail373 F.3d at 1039. Accordingly, the Court must

consider the allegations in the Complaint as & construe them in the light most favorable to

Plaintiffs. See Pioneer Cqs245 F. Supp. 2d at 1124. Plaintiffs respond to the USCIS’s
contentions by highlighting portiortd their Complaint that articulate their alleged injury.
Plaintiffs claim that the USCIS caused “aruat disruption of the economic relationship”

between the Immigrant Investors, the NC&isd VREG because VREG's business model “i$

14

dependent on the Immigrant Investors obtaining conditional residency in the United States.
(Compl. 1 64, ECF No. 1). Furthétlaintiffs allege tdhave suffered the “loss of a central angd
key component of their business that will seriowslynpromise their ability to continue in thejir
current form.” (d.  65). Plaintiffs alsallege that the revocati has “resulted in economic
injury to Plaintiffs’ business and threateto cause the entire business to falld” {f 75).
Construed in the light most favorable taiRtiffs, these allegations present sufficient
harm to constitute injury in fact. Injury fact “necessitates a shawg of ‘an invasion of a
legally protected interest’ that ‘affects tplaintiff in a personal and individual way Fleck &

Assocs., In¢471 F.3d at 1104 (quotingijan v. Defenders of Wildlif&04 U.S. 555, 560 n.1

(1992)). The injury must be “(a) concrete gradticularized and (b) &gal or imminent, not
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conjectural or hypotheticall’ujan, 504 U.S. at 560 (citations aimdernal quotations omitted).

Moreover, the injury is traceable to the defendfithtere is “a causal connection between the

injury and the conduct complained ofd. (citation omitted). The underlying theme to
Plaintiffs’ Complaint is that by revoking ttegproval of the Immigrant Investors’ I-526
petitions, the USCIS has jeopared Plaintiffs’ economic well-being. “Economic injury is
clearly a sufficient basifor standing” under theujan test.San Diego Cnty. Gun Rights Com
v. Renp98 F.3d 1121, 1130 (9th Cir. 1996). Although mibstot all, of Plaintiffs’ allegations
related to economic injury @rconclusory statements unaoganied by supporting facts of
actual economic loss, “[a]t thisagfe of the proceedings, [the cbdoes] not speculate as to th
plausibility of [Plaintiffs’] allegations.’'Bernhardt v. Cnty. of Los Ange}&&/9 F.3d 862, 869
(9th Cir. 2002) (citation omitted). “[lJn order to survive a motion to dismiss,” Plaintiffs neg
only “to plead general factual afjations of injury,” for the cotipresumes that the “general
allegations embrace those specific facts that are necessary to support the lc&imLtd. v.
Stroh 205 F.3d 1146, 1156 (9th Cir. 2000) (quotingan, 504 U.S. at 561). Thus, the Court
accepts as true for purposes of this motion that the USCIS’s actions have caused econo
to Plaintiffs. Economic harm to the NCEs themmitves and to VREG's business surely affect
Plaintiffs in a personal and individual we§ee Fleck & Assocs., Ind71 F.3d at 1104.
Therefore, Plaintiffs have sufficiently allegediajury in fact to satisfy Article 11l standing.
Further, the relief that Plaintiffs seelould redress the alleged injury. To establish
redressability, the plaintiff “must show that itlilsely, as opposed to merely speculative, tha
injury will be redressetly a favorable decisionBernhardt 279 F.3d at 869 (citingriends of
the Earth, Inc. v. Laidlaw Envtl. Servs., In628 U.S. 167, 181 (2000)). The USCIS argues

Plaintiffs’ alleged injury cannot be redresdmtause the State Department recently announ

10
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that the congressionally-set cap on the issuan&Beb immigrant visas for alien investors fr(
China has been met for fiscal year 2014 andadditional visas will nobe available again un
fiscal year 2015. (Defs.” Mot. Dismiss 13—-14, EN&. 30). This argument is not persuasive
Plaintiffs request that theddrt issue an order that the OIS reinstate approval of the
Immigrant Investors’ I-526 petitionsSéeCompl. I 84). Plaintiffs do not claim that their inju
resulted from the Immigrant Instors’ inability to obtain visas fiscal year 2014, but that the
USCIS caused them economic harm by jeoparditiagmmigrant Investors’ ability to ever
obtain an EB-5 visa. As the USCIS concedes, additional visas for alien investors from G
will be available in the future. If, as Plaffg’ Complaint claims, the USCIS’s revocation of
approval was the cause of the injury allegesllifered by Plaintiffs, then reinstatement of
approval should remedy that harm. IndeethefiImmigrant Investors’ I-526 petitions are
reapproved, then Immigrant Investors will be plabadk in line for EB-5 visas. Accordingly,
the Court finds that a ruling in &htiffs favor would redress thejury as it has been alleged i
Plaintiffs’ Complaint.

Because the Court finds that Plaintiffymplaint alleges an injury in fact that was
caused by the USCIS revoking its approval oflthmigrant Investors’ I-526 petitions, which
would be redressed by a ruling in their favor, Riffs have establistieArticle Il standing.
Therefore, the Court now considers the USCEggument that Plaintiffs do not have pruden
standing in this case.

ii. Zone of Interest and Prudential Standing
The USCIS argues that Plafifdialso lack standing because they do not fall within th
zone of interests of the relevant provisionshaf Immigration and Nationality Act (“INA”).

Plaintiffs respond that the purposf the EB-5 program is to promote the immigration of
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investors who can benefit the United Stadesnomy by providing catal and employment
opportunities, which they argue corresponds Withr interests in thpresent action. (PIs.’
Opp’'n 16-17, ECF No. 32). Wheealing with a challenge tagency action under the APA,
courts must apply the zone-of-interest testkeeping with Congress’s ‘evident intent’ when
enacting the APA ‘to make agency action presumptively reviewallatthak 132 S. Ct. at
2210 (citation omitted). The word “arguably” iretkest indicates “that the benefit of any do
goes to the plaintiff.1d. Nonetheless, to satisfy the test Plaintiffs must establish that the i
they complain of “falls withirthe ‘zone of interest sought to be protected by the statutory
provision whose violation forms the legal basis for [their] complaBerinett 520 U.S. at 176
(quotingLujan v. National Wildlife Federatiqid97 U.S. 871, 883 (1990)).

In this case, the Court finds that Plaintifédfeged injury places them within the zone
interest of the applicable sts. The Immigrant Investons526 petitions were filed under th
employment-based, fifth prefergmimmigrant investor visa categorThe statute states that
visas shall be made available “to qualified immigrants seeking to enter the United States
purpose of engaging in a new commercial emigeg’ 8 U.S.C. 8§ 1153(b)(5). The statute
requires “[a]ny alien desiring to be classified endection 1153(b)(5)” ttfile a petition with

the Attorney General for suchasisification.” 8 U.S.C. 8§ 1154(a)(H). The burden to file the

EB-5 petition, therefore, rests withe alien investor. The teaf the statute does not anticipate

the involvement of any other paiitythe alien investor’'s attempt to secure an EB-5visa. T
USCIS argues that this is prafat Congress did not intendrpes like VREG and the NCE
Plaintiffs to fall within the zone of interestentemplated by these statutes. The USCIS red

that because an EB-5 petition is a “self4p@ti,” meaning that the petition may be submitted

12
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only by the aliensee8 C.F.R. § 204.6(c), other parties sliboiot be able to challenge the

USCIS’s revocation of an I-526 fi@on. Based on the facts inishcase, the Court disagrees.
Generally, financial injury alone is not sefgnt to satisfy the zone-of-interest t€3te

City of L.A. v. Cnty. of Kerrb81 F.3d 841, 848 (9th Cir. 2009). Plaintiffs in this case, how

allege more than mere economic harm. VRHsusiness model is based on its ability to

ever,

facilitate the investment and transition of aliavestors into the United States. VREG created,

with the advice of counsel, what it believed was@gram that satisfied the EB-5 requirements.

With the USCIS revoking its initial approval tife Immigrant Investors’ petitions, VREG
alleges that it is now in jeopardy of failj altogether since it deenot understand how the

USCIS reached its decision or how it could impr@serogram so that future petitions are n

denied. Lee states that there are a numbertehpal investors who aretegrested in developing

Dt

companies within Nevada using the VREG mobat,who have lost confidence in the program

because of the USCIS’s actions. The interefgntified by VREG certainly fall within the

purpose of the EB-5 statutes, which is to proddenvestment of capital to promote econom

growth and development within the United Stdte¥REG's alleged interests in pursuing thi

lawsuit do not appear to beconsistent with that purposgee Lexmark Int’l, Inc134 S. Ct. at

1389. Moreover, VREG's interest in the USCI&socation of approval in this case is moreg

than just marginally related tbe statutes’ purpose since ttampany was actually founded w

c

v

th

the intent that its model would satisfy the regoents of the EB-5 program and bring Chinese

investors to the countrgee Data Processing97 U.S. at 153 (emphasizing that the zone-o

interest test “turns on ¢hinterest sought to be protected, that harm suffered by the plaintiff”

! SeeU.S. Citizenship & Immigration Services, EB-5 Adjoations Policy (PM-602-0083), at 1-2 (Dep'’t of
Homeland Security May 30, 2013\ailable at
http://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2013/May/EB-
5%20Adjudications%20PM%20%28Approved%20as%20final%205-30-13%29.pdfgstadit “[t]he purpose of
the EB-5 Program is to promote the immigration of people who can help create jobs footke3s through their
investment of capital into the U.S. economy”).

13
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Likewise, the NCE Plaintiffs are in a unigpesition beyond that of some unrelated t
party alleging financial injyy. Each NCE was created anadied by the Immigrant Investors

with the expectation that thedividual Investors wouw play a principal role in organizing anc

nird

operating the business. While the NCEs may arguably be controlled by the Immigrant Investors

despite their lack of physical presence in Neyadatainly these corporations would not hav
been established or funded had the Immigravgdtors not anticipatetiat they would be
available to conduct the operations in persas.with VREG, the Court finds that the NCE
Plaintiffs allege an injury that is more thanngiaally related to the purpose of the statutes g

issue.Lexmark Int’l, Inc, 134 S. Ct. at 1389. If the USCIS’'sdision stands, then there is a r

possibility that the NCE Plaintiffs will eventuallgse their operating capital and be dissolved.

Therefore, given that the zone-oterest test is naspecially demanding in the APA context
and that “the benefit ofry doubt goes to the plaintiffPatchak 132 S. Ct. at 2210, the Court
finds that both VREG and the NCE Plaintiffs fall within the zone of interests protected by
laws invoked and they may meed with the present lawsdit.
2. Sovereign Immunity

The USCIS alternatively argues that the @tarks subject-matter jurisdiction in this
case because Plaintiffs failedptead a statutory provision urrdghich their claims can be
brought that properly waives the federal goweent’s sovereign immunity. “Sovereign
immunity is jurisdictional in nature FDIC v. Meyer 510 U.S. 471, 475 (1994). The United

States must consent to be sirethe particular court and foretparticular alleged wrong befo

2 The USCIS also argues tHiaintiffs lack prudential standing in thiase because they are asserting the right
third parties, the Immigrant Investors. A “plaintiff geally must assert his own legal rights and interests, and
cannot rest his claim for relief on the legal rights or interests of third paiiekely Forge Christian Coll. v. Am.
United for Separation of Church & States, Int54 U.S. 464, 474 (1982). In this case, both VREG and the N
Plaintiffs are asserting their own rights and interest. The harm alleged is injury suffereddyahe business
entities themselves and the right to a review of the USCIS’s actions is a right that VREG and the NCE Plai
claim on behalf of themselves through the APA. Therefore, the Court finds that prudentialgsisatio satisfie
here.
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jurisdiction to entertain the suit exis&ee United States v. Sherwp8dl2 U.S. 584, 586 (1941);

see also United States v. Mitchdl63 U.S. 206, 212 (1983) (“It axiomatic that the United
States may not be sued withoutdtsisent and that tlexistence of consent is a prerequisite
jurisdiction.”).

Plaintiffs assert that #ir citation to the APA in@njunction with Section 1331 makes
jurisdiction is proper. The APA does not indepemitl confer jurisdiction on the district cour
Gallo Cattle Co. v. U.S. Dep’t of Agricl59 F.3d 1194, 1198 (9th Cir. 1998). “Rather, the A
prescribes standards of judicial reviewaofagency action, once jurisdiction is otherwise
established.1d. However, a federal court has jurigtho pursuant to 28 U.S.C. Section 133
“over challenges to federal agency antas claims arising under federal lavd” Moreover,

Section 702 waives sovereign immunity fasiots brought under the APA that do not seek

monetary relief. 5 U.S.C. § 702. Here, Pldfatinvoke Section 1331 as the jurisdictional bagi

for their claim that the USCIS failed to compljth applicable laws and procedures, thereby
acting arbitrarily and capriciolys when it revoked approval dfie 1-526 petitions. (Compl.

1 15). The Court finds that whether the USC€bmplied with the INA, and the regulations
promulgated thereunder, clearlyses a question under federal |&ee Gallo Cattle Cp159
F.3d at 1198 (challenging agency action raises issiuiesleral law). The Court also finds thg
Plaintiffs’ cause of action for declaratory judgrhéalls within the purview of the APA since i
challenges a final action of the USCIS and dustsseek monetary relief. 5 U.S.C. 88 702, 7
704. Finding both jurisdiction and a waiver ofmunity for the declaratory judgment claim,

Court DENIES the USCIS’s motion to dismiss for lack of subject-matter jurisdiction as to

Plaintiffs’ third cause of action.
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Plaintiffs’ first and second causes of actioagant a different problenPlaintiffs allege
that the Court has subject-matter jurisdictionrdhe interferene claims based on supplemer
jurisdiction pursuant to 28 U.S.Section 1367(a). The Coulisagrees. Section 1367(a)
provides supplemental jurisdiction for claimetated to an action over which the court has
original jurisdiction, buit does not provide anyaiver of immunity.See28 U.S.C. § 1367(a).
Thus, although the Court findsathit has original jurisdiction over the declaratory judgment
claim pursuant to Section 1331, Section 1367 (ahotestablish jurisdimn over the tortious
interference claims because tetdtute does not authorizetsagainst the United States.
Moreover, Plaintiffs’ first and second causescfion do not benefit from the APA’s waiver d
immunity because the APA applies only to judicieview of agency action, with jurisdiction
usually “arising under” federal lawParola v. Weinbergei848 F.2d 956, 95&ee also Gallo
Cattle Co, 159 F.3d at 1198 (recognizing that the APAa$ a jurisdictional sttute). Plaintiffs
interference claims are state law causesctibn that do not agsunder federal lavsee In re
Amerco Derivative Litig.252 P.3d 681, 702 (Nev. 2011) (identifying the elements of tortio
interference with prospéee economic advantage),J. Indus. LLC v. Benneftl P.3d 1264,
1267 (Nev. 2003) (identifying the elements of tmus interference withantractual relations).
Further, the scope of judiciegview under the APA is limited to determining whether the
agency’s actions are “arbitrary, cagious, an abuse of discretion, @herwise not in accordan
with law.” 5 U.S.C. § 706. Although the APA offers a means to challenge administrative
regulatory agency action, it does not provéd®rum “for adjudicating government tort
liability.” Doe v. Att'y Gen. of U.S941 F.2d 780, 793 (9th Cir. 199b)erruled on other

grounds by Lane v. Pen&18 U.S. 187 (1996). It is true tHaaintiffs seek relief “other than
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money damages,” 5 U.S.C. § 702, but theit farsd second causesaiftion sound in tort
regardless of the remedy they seek. Thus, th& ddes not apply to the interference claims,

Further, the only waiver for sovereign imnityrin a torts suit against federal employs
acting within the scope of their employmenaiBmited waiver provided under the Federal T
Claims Act (“FTCA”"). See United States v. Smi#99 U.S. 160, 165-66 (1991) (noting that
FTCA is the exclusive remedy farrtious conduct). Plaintiffeave not invoked or pled the
FTCA in their Complaint, nor could they smthere has been no exston of administrative
remedies as required by PBS.C. Section 2674(a%ee Corey v. McNamard09 F. Supp. 2d
1225, 1227 (D. Nev. 2006) (findingahthe court lacked subjentatter jurisdiction in case
alleging tortious conduct of fedérmmployees because the pldintailed to plead the FTCA in
the complaint and did not exhaust administrativeedies). Rather, Plaintiffs concede that t
FTCA does not apply in this casece Plaintiffs do not seelamages. (Compl. at 22; PIs.’
Opp’n 20);see also Westbay Stekelc. v. United State®970 F.2d 648, 651 (9th Cir. 1992)
(recognizing that the FTCA does mobvide for equitable relief)The Court, therefore, finds
that it does not have subject-matter jurisdicthierr the first and second causes of action for
tortious interference with econacradvantage and business relat because Plaintiffs fail to
demonstrate a waiver sovereign immunitySee Meyer510 U.S. at 475. Therefore, the mo
to dismiss is GRANTED witlprejudice as to these clairhs.

B. Motion to Dismissfor Failureto Statea Claim

Plaintiffs’ only remaining cause of actionfa declaratory judgment. Thus, the Cour

therefore must determine whether Plaintiffs’ Céamt pleads sufficient facts demonstrating

% Under all three causes of action, Piifis request an order from the Couretjuiring [the] USCIS to reinstate th
approvals of the Immigrant Investors’ I-526 Petitions.” (Corfifil66, 73, 84). Thus, even if Plaintiffs were abl
demonstrate a waiver of immunity as to their tortiosisrierence claims, the Court would still dismiss the first
second causes of action because the relief sought thereunder is redundant to the reli@ideuBkintiffs’
declaratory judgment claingee W. Shoshone Natbuncil v. United Stated15 F. Supp. 2d 1201, 1206 (D. Ne
2006).
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plausibility that the USCIS arbitrarilynd capriciously revoked its initial approv&lee Igbal
556 U.S. at 678. The USCIS argues that theelimn granted to the Secretary of Homeland
Security is broad enough that so long as a geadon is provided for the revocation of an -1
petition, approval may be revoked at any timee TWSCIS contends that because the Immig
Investors were each provided with a NotddRevocation giving multiple reasons for the
revocations, the grounds contairtbdrein qualify as adequatesjification for the revocations
under the controlling law.

The relevant section of the INA states tthet Secretary of Honlend Security “may, at
any time, for what he deems to be good and&efit cause, revoke the@oval of any petitior|

approved by him . ...” 8 U.S.C. § 1155. Taighority is delegated tdSCIS officers who are

authorized to approve employmdydased immigrant visa petitiorSee8 C.F.R. § 205.2(a). The

USCIS claims that approval of the petitions wegoked because they ireglately showed thd
the job creation requirement would be met, thatfull amount of required personal capital w

invested into the NCEs, and that the amount imgbstas actually put at risk. Plaintiffs respg

p26

rant

it

as

nd

that even though justifications veeprovided, their clairshould not be dismissed at this stage of

the litigation because they should have an dppdy to conduct discovery and determine
whether the reasons contained in the NoticdRenfocation “falsely articulate[] the basis for
action” and whether the revocatiaas the product of an unbiased review of the petitions.
Opp’n 21). The Court agrees.

The Complaint alleges that the USCIS violated its own procedures and precedent
decisions when it revoked the approval of tmeligrant Investors’ petitions. (Compl. 11 30—
It further alleges that the USICS’s revocatiemdated the INA and AR because it arbitrarily

and capriciously targeted the Immigrant Investt526 petitions for reexamination after the
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initial approval. [d. 1 80(a)). Plaintiffs claim that the USCIS also acted arbitrarily and
capriciously by disregarding the previous analysis conducted by USCIS personnel who 3
the petitions after determining thalt statutory requirements, purstiém the criteria set forth i
precedent opinions, had been mit. { 80(b)). Plaintiffs alsolaim that the USCIS ignored

statutory and regulatory criterfar the revocation of an appred petition and instead relied

upon impermissible criteriald. T 80(d)). Plaintiffs additionally allege that the USCIS revok

its approval of the petitions viibut any evidence that the initial approval was in error and t
the USCIS failed to distinguish explain the shift in the USSIpersonnel’s stance regarding

the sufficiency of the Immigrant Investors’ petitionsl. [ 80(e), 80(g)).

Taking all these factual allegans as true, which a courtust do when ruling on a Rule

pproved

N

ed

hat

(12)(b)(6) motionsee Twombly550 U.S. at 572, Plaintiffs clearly demonstrate the plausibility

that the USCIS acted in an arbitrary andrizapus manner when it veked approval of the
petitions at issue. An agency acts arbitrarily fentirely fail[s] to consider an important aspg
of the problem” or if it “offer[s] an explanatn that runs counter to the evidence before the
agency.’Earth Island Institute v. Carltqr626 F.3d 462, 468—69 (9th Cir. 2010). Plaintiffs’
Complaint alleges that the USCIS’s explanationthe Notices of Revocation ignored evider]

and failed to consider that the petitionsl lieeen approved previously based on the same

information that was in front of the USCISthe time of revocation. (Compl. 11 80(a)—80(g)).

The Court finds that the USCIS’s articulatedsons for denying the tii@ns do not preclude
Plaintiffs from arguing that the $tifications provided in the Nizes of Revocation merely ma|
a biased and arbitrary decision to reexamimdnfimigrant Investors’ petitions. While the

Secretary’s authority allows revocation foratthe, or the agency, determines is good and

sufficient cause, an arbitrary decisiorréwoke approval surely would not quali§ee Ariz.
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Cattle Growers’ Ass’'n v. U.S. Fish & Wildljf273 F.3d 1229, 1236 (9th Cir. 2001) (stating t
agency decisions must be founded on reasonadation of relevant factors and evidence).
Therefore, the USCIS’s motion to dismiss under Rule 12(b)(6) is DENIED.
CONCLUSION
IT IS HEREBY ORDERED that the USCISMotion to Dismiss (ECF No. 30) is
GRANTED in part and DENIED in part.

The Motion is GRANTED with prejudice &s Plaintiffs’ first cause of action for

hat

intentional or negligenhterference with economiadvantage and as to Plaintiffs’ second cause

of action for intentional interference with business relations.

The Motion is DENIED as to Plaintiffs’ tidrcause of action for declaratory judgment.

IT 1S SO ORDERED.

Dated: January 9, 2015

RO T C. JONES
United States District Judge
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