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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
KIRBY SPENCER, Case No. 2:14-cv-01136-APG-PAL
Plaintiff, ORDER
v (Mot Amd Sched Ord — Dkt. #53)
AT&T DIGITAL LIFE, INC,

Defendant.

Before the court is Plaintiff's Motion foEntry of an Amended Scheduling Order an
Incorporated Memorandum of Points and Authesit(Dkt. #53). The cotihas considered the
motion, AT&T Digital Life, Inc.’s Oppositior{Dkt. #56), and Plaintiff's Reply (Dkt. #59).

BACKGROUND

The Complaint (Dkt. #1) in th case was filed July 10, 2014.aHserts claims for alleged
violations of the Telephone Consumer ProtattAct (“TCPA”), 47 U.S.C. 8§ 227 et seq. Thq
court entered a Discovery Plan andh&duling Order (Dkt. #21) November 14, 2014
establishing an April 22, 2015 discovery cuteffth dispositive motions due May 22, 2015.

Before the discovery cutoffan, Plaintiff timely filed a mtion to amend the complaint
(Dkt. #26) to add class allegations on Janw#y2015. The district judge granted the motig
for leave to amend the on September 1, 203&e Order (Dkt. #48). The amended complair
was filed September 1, 2015, and on Septem®e@15, Defendant filed its Answer (Dkt. #52
to Plaintiff's first amended class action comptaiin a minute order entered September 3, 20
the district judge also deniddefendant’s motion for summagydgment without prejudice in
light of the amended complaint to be filed, atehied Plaintiff's motiorto stay and motion to

file surreply as moot. See Minutes, (Dkt. #50).
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Months after the district judge grantedaidtiff's motion for leave to assert a first
amended class action complaint, Plaintiff dilehis motion seeking “an amended schedulif
order” to allow Plaintiff to conduct discovery d@he newly added class claims, reset a date
dispositive motions, and deadline for filing a matto certify a class. The motion also requeq
an “extension” of the deadlines to designexperts and rebuttal disclosures, a May 20, 20
discovery cutoff, and June 14, 2016 deadline todilmotion for class cefication. Plaintiff
proposes that a dispositive motion deadline he68edays after the court rules on a motion fq
class certification. Alternatively, if Plaintiffegides not to designate arpert, Plaitiff requests
that an April 1, 2016 discovery cutoff be set with an April 29, 2016 deadline for a (
certification motion.

At the time this motion was filed, Plaintitinderstood that Defendamay be filing a
second motion for summary judgmen®laintiff argues that he is entitled to conduct discovd
regarding the class allegationsdaasks that discovery be takesntemporaneously with briefing
on any motion the Defendant files.

AT&T opposes the motion on various grmos. First, ATT&T argues the court
previously advised counsel thainy requests for an exteosi of the discovery plan and
scheduling order deadlines wdube scrutinized foa strong showing of good cause and di
diligence, Plaintiff has shown neither. Secomdhen Plaintiff moved for leave to amend th
complaint to add class allegations, he did not agkttte discovery deadliné® altered. In fact,
the motion for leave to amen argued that $persought to amend the complaint because
discovery already conducted believed was relevant to classrtification. At the time the
motion to amend was granted, three moméimsained to complete discovery.

Third, AT&T opposes the motion to amendyaing Plaintiff cannomeet his burden of
making a strong showing of good cause and exXdesaeglect for his failure to complete thg
additional discovery he now seeks or for hisuii@lto move to reopen discovery. Spencer g
not comply with LR 26-4. When he moved fieave to amend, he gued to the court that
amendment would require only a few additionalcdivery requests concerning class certificati
and no additional expert discovery. Additionally, his motion does not explain why he w
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until November 24, 2015, to file the motion, monéiter the deadline for filing a motion for the
extension of the discovery plamd scheduling order deadlinesdahree months after the cour
granted him leave to amend.

Finally, AT&T asks that if the court is inclined to grant Plaintiff any relief to tl
discovery plan and scheduling order deadlinest tklief be limited to mitigate the resulting
prejudice and costs to the Defendant. Because Plaintiff previously represented tha
additional discovery needed by the amendment dvbalminimal and no expert discovery woul
be required, he should be hetdhis word. Plaintiff deposedT&T’s witnesses in Atlanta and
Dallas, and no further depositions are neceseanyarranted for classertification purposes.
AT&T notes that the motion does not claim anypal&tions are required. Additionally, there i
no reason to set a new deadline for dispositiveans because AT&T timely complied with the
dispositive motion deadline and should not bedd to refile a motion for summary judgmer
for the third time.

Plaintiff replies that Defendant’s oppositionbigth voluminous andreative, but does not
dispute that the case was an individual actiotil leave to amend the complaint to add a cla
action was granted almost fivaeonths after discovery closed. Filing an amended compld
often means that new facts and legal claimsasaght that require additional discovery to full
develop. It is well establishdbat briefing on a dispositive mot should not mvent discovery
from going forward. Plaintiff seeks an amendakscovery plan and scheduling order and th
discovery proceed while the motion for sumynaudgment is under submission to avoi
litigating this case “piece by piece”. There g cause to enter a new discovery plan beca

Plaintiff could not undertake @$s discovery before the exmji discovery cutoff. Plaintiff

disputes that he was dilatory in moving for graf an amended scheduling order. He filed this

motion a little over two monthafter the amended complaint was filed on September 15, 201%

Plaintiff disputes that he has had an oppotyutu obtain class discovery. He points oy
that there is a signdant difference between evidencattltan, in good faith, support clas

allegations to file a class action complaiafnd actual evidence obtained from Defenda

sufficient to certify a class action. Theage over 140,000 Digital Life Subscribers in the
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putative class. Plaintiff served requests fardoiction on Defendant seek a list of all cellular
telephone numbers registered andidoscribed to the service tis®nds text messages at issue
this case. However, Defendant’s respondsobjecting on the groundthe requests sought
information that was irrelevanéand not reasonably calculated to lead to the discovery
admissible evidence because of the number otdigife Subscribersrad because their cellular
telephone numbers have no bearing on this cddefendant also objected to responding
Request for Production Nos. 1 and 16 which sought documentation, technical manua
marketing materials concerning the autordatext message system and documentati
describing the methods for reporting on outgoing ¢tats made, the contenf those calls, and
the call treatment performed when a adlbarty responds to the text call.

Defendant also objected to Request for Production Nos. 14 and 24. In short, PI
disputes that he obtained the discovery he neefile o motion to certify a class. He seeks ve

limited additional discovery which the Defendantefd to produce beforthe discovery cutoff.
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Specifically, he seeks to discovarstomer service records limited to the Digital Life Subscribérs

who enrolled to receive text message notificativom the Defendant, and related informatiom

and documents evidencing customers’ complanftsisdirected or unaborized text message

notifications from the Defendant. Despite what thotion states Plaintiff does not want to take

any additional depositions or designate an expert. The motion was in error in this regard.

Finally, Plaintiff opposes staying completion this limited additional discovery while
second motion for summary judgmesitunder submission arguing thaastay is at odds with the
need for expeditious relsion of this case.

DISCUSSION

Rule 16(b) of the Federal Rules of CiWrocedure requires the court to enter
scheduling order that limits the tano: (1) join other péies and to amend the pleadings; (2) fil

and hear motions; and (3) complete discoveryhe objectives of Ra 16(b) include: (i)

the

a

expediting the disposition of the action; (ii) establishing early and continuing control so that the

case will not be protracted because lack ohagement; (iii) discouragg wasteful pretrial
activity; (iv) improving the quality of the triathrough more thorough preparation; and (
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facilitating the settlement of the case. Fed. R. €i 16(b). Because of heavy case loads, trial

courts enter scheduling ordef® establish deadlines to fest the efficient treatment and
resolution of cases.Wong v. Regents of the University of California, 410 F.3d 1052, 1060 (9th
Cir. 2005). A trial court’s case management effdwtill be successful only if the deadlines ar|

taken seriously by the parties, and the best way to encourage that is to enforce the dehdllin

at 1061. The district court has broad discretosupervising the pretrial phase of litigation.

Miller v. Safeco Title Ins. Company, 758 F.2d 364, 369 (9th Cir. 1985).

The Local Rules of Practice are numberea¢daespond to their Federal Rule of Civil

Procedure counterpart§&ee LR IA 1-1. They are to be constidiso as to be consistent with th
Federal Rules of Civil Procedur&ee LR 1A 2-1. The provisions of LR 26-1 set presumptivel
reasonable time limits for completing discoyeamending the pleadings and adding partie
disclosing experts and rebuttal experts, filingpdisitive motions and submitting the joint pretri
order. One hundred eighty days is deemedupnesively reasonable toomplete discovery
unless the parties request special scheduling reame\provide the court with a statement of th
reasons why a longer or differtetime period should applySee LR 26-1(d).
A court may modify a discoverglan and scheduling order before the expiration of t
deadlines therein and before ftireal pretrial orderis entered upon a shavg of “good cause.”
Coleman v. Quaker Oats Co., 232 F.3d 1271, 1294 (9th Cir. 2000The good cause standar
“primarily considers the diligence tfie party seeking the amendmentd. The district court
may modify a scheduling order if the deadlifiesnnot reasonably be met despite the diligen
of the party seeking the extensionld. “Moreover, carelessness is not compatible with
finding of diligence and offers no reason for a grant of relidid: Finally, “[a]lthough the
existence or degree of prejudice to the papposing the modificatiomight supply additional
reasons to deny a motion, the focus of the irygisi upon the moving party’s reason for seekir
modification.” Id. If the party seeking the extension wex diligent, “the inquiry should end.”
Id. Here, Spencer did not file a timely motionextend the discovery cutoff 21 days before tlj

expiration of the deadline. Rather, this motiorsviled more than 8 months after the April 22
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2015 discovery cutoff expired. It is therefaemotion to reopen discovery, not a motion {o

amend an existing plan.

Additionally, any motion or gpiulation to extend a deadline or to reopen discovery m
comply with Local Rules 26-4 and 6-1, and include the following:

(a) a statement specifying the discovery completed;

(b) a specific description of the discoy¢hat remains to be completed;

(c) the reasons why the ddiad was not satisfied or the remaining discovery was

not completed within the time limitset by the discovg plan; and,

(d) a proposed schedule for contpig all remaining discovery.

ust

Failure to comply with dweduling order deadlines “may properly support severe

sanctions and the exclusion of evidencld” Rule 16(f) authorizes the trial court on motion, gr

sua sponte, to impose any of the sammtis authorized by Rule 37(b)(2)(ii-vii) for a party’s

failure to obey a scheduling order or other pretrial order. Courts establish discovery plans ar

scheduling orders “to deal with cases irtharough and orderly manner, and they must
allowed to enforce them, unlesere are good reasons not tdd. at 1062. The Ninth Circuit
has recognized that disruption of the caurtliscovery plan and scheduling order “is n
harmless.”Id.

Orders modifying a discovery plan and scheduling order entered before the expirat
the deadlines and before the pretrial ordey in@ modified upon a showing of “good cause
Thus, while the court has distimn to modify the pretrial $edule “if it cannot reasonably b

met despite the diligence of tiparties seeking the extensioréd. R. Civ. P. 16 Advisory

Dt

onc

Committee Notes (1983 Amendment), “good causeans scheduling deadlines cannot be met

despite the partilsdiligence. “Moreover, carelessnessnist compatible vth the finding of
diligence and offers no reason for a grant of relidbhnson v. Mammoth Recreations, Inc., 975

F.2d 604, 609 (9th Cir. 1992). “Although the existror degree of preglice to the party

opposing the modification might supply additiomadsons to deny a motion, the focus of the

inquiry is upon the moving party’sason for seeking modification.td. “If a party was not

diligent, the inquiry should end.l'd.
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Having reviewed and considered the mattkee court finds thathe Plaintiff has not
established good cause let aloneusable neglect to reopen the discovery plan and schedy
order deadlines.

This case involves claims that Spencer ingmk unsolicited text messages generated
an AT&T Digital Life home security and maaring system, although he was not a customer
this service in violation of th€ CPA. AT&T claims that Spenceeceived these alerts becaug

the cell phone number on his paggp cell phone was previoushssigned to a Digital Life

ling

by
of

e

customer. This customer had set up her acctmuntceive these alerts, but later changed the

phone number she gave AT&T and did not updaeaccount with new contact information an
text preferences. When this customer gayeher phone the numberas reassigned to theg
prepaid cell phone MSpencer purchased.

The court conducted an initial statusdascheduling conference on November 18, 20
on the parties’ stipulated discovery plan andesiuling order which requested special scheduli
review and 60 days beyond the 188ys deemed presumptivalgasonable by LR 26-1(e) tq
complete discovery. At the hearing, counsellfoth sides indicated that only a modest amou
of discovery was needed. The additional 60 degs requested because of the fast approach
holidays.

Plaintiff indicated he intended to serveeguest for production of documents and take
Rule 30(b)(6) deposition of AT&T. Counsel fétlaintiff also indicated an expert would
probably not be designated. Defense counsetatel he intended to take the deposition of t
non-party who had the cell phone number beftire Plaintiff, Plaintiff's deposition, and
Plaintiff's expert if one was dgnated. Under these circumstas, the court daoked to give
the parties an additional 60-day extension artdred a standard 180 day plan. The order W
explicit that “any request for extension of teedeadlines would be scrutinized for a stror
showing of good cause and dukgeénce.” A motion to extenthe discovery cutoff was due ng
later than April 1, 2015. A party moving to emtethe discovery cutoff was required to compl

with the requirements of LR 26-4.
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Plaintiff did not move for aramended discovery plan and scheduling order until more
than eight months after the discovery cutaffd more than two months after the amendgd
complaint was filed. The motion provides no exjtion at all for this delay. At the time
Plaintiff filed the motion to amend, three montiesnained to complete discovery. Discovely
closed and AT&T timely filed its second man for summary judgment. The motion fof

summary judgment is now fully briefed and undabmission to the district judge. The motion

—

for summary judgment asserts that Plaintiff's clafaibas a matter of law because the text alefts
he received at issue were not sent using aonaatic telephone dialingystem. It also argues
AT&T did not make the calls atsse, and that the text alertsaiPtiff received fall within the

TCPA'’s broad “emergency purposexception. Plaintiff’'s response to the motion for summalry

judgment argues that the text messages heveztelo not fall withinthe TCPA’s emergency

purposes exception, and that disegvestablishes Defendant “made” the text message calls at

issue. Plaintiff also argues that Defendasystem sent Plaintiff # message without any

human intervention, and were therefore made bguaomated dialing system. Alternatively, th

D

response asks for Rule 56(d) etlto allow Plaintiff to conduclimited discovery regarding the
potential functionalities of AT&T’s system.

The motion for summary judgment is potemyiadispositive of tle entire case. |If
granted, no class discovery is needed.

However, as the district judg@eviously assignetb this case grandePlaintiff leave to
amend to add class allegations. Plaintiff serx@thain discovery designed obtain some of the
discovery he seeks in this trem before the discovery cutodixpired and AT&T objected. The
if

court will therefore give Platiif a brief opportunity to complete very limited class discovery
this case survives summary judgment. Sipodly, provided the case survives summairy
judgment, the court will compel the Defendémtrespond to Request for Production Nos. 1 apd
16 as modified by the court. The requestsoaerbroad on their face in requesting “any and all
documentation.” The court will modify Requdst Production No. 1 to require production of
“technical manuals and marketing materials sight to determine the functionality of the
automated text message system at issue in tbé&s"c&equest for Prodtion No. 16 is modified

8
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to require production of “sufficient documentsdescribe the methods for reporting an outgoing
text message made, the content of those catld,the call treatment performed when a paifty
responds to the text call.”

The court will also permit Plaintiff to ppound two additional regsts for production of
documents seeking customer service records linhtdaligital Life subscribers who enrolled td
receive text message notifications from Defenidduring the relevant time period plead in the

first amended complaint. Thleurt will not require Defendants disclose altellular telephone

numbers associated with the accounts, the nasssciated with the accounts, or the specific
dates on which all text messages were sethdacellular telephone nurabunless and until a

motion to certify a class is granted. Finally, toairt will permit Plaintiff to serve a request fof

production of documents evidencing Digital Life subscriber complaints that they receivec

misdirected or unauthorized text message icatibns from AT&T during the relevant time

period plead in the first amended complaint. Nohier depositions or expert designation will be
allowed.

IT ISORDERED that:

1. Plaintiff's Motion for Entry of an Amended Scheduling Order (Dkt. #53) i

GRANTED to the limited extent he will be permitted to obtain the limited discovery

described in the body of this orderthe motion for summary judgment is denied.

2. Plaintiff will have 14 days from an order denying summary judgment to serve

Defendant with the 4 requests fooguction described in this order.

3. Defendant will have 30 days from service of the 4 requests for production to serve

responses.

4. Plaintiff will have 90 days from entry of awder denying summary judgment to file

oD

motion for class certification.
5. No additional depositions or expert designations will be allowed.
6. The deadline for filing dispositive motions has expired and will not be extended.
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7. Any request for relief not specifilbp addressed in this order BENIED.

DATED this 9th day of February, 2016.

A X .
PEGGYAZZEEN

UNITEDSTATESMAGISTRATE JUDGE
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