Washington v. DePuy Synthes Sales, Inc. et al Doc. 35

1 || Jay J. Schuttert
Nevada Bar No. 8656
2 || Morgan T. Petrelli
Nevada Bar No. 13221
3 || SNELL & WILMER L.L.P.
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7 || Daniel S. WittenbergRro Hac Vice)
SNELL & WILMER L.L.P.
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11
Attorneys for Defendants
S 12 || DePuy Synthes Sales, Inc. and
e Synthes USA Products, LLC
Ol 3, 13
E i UNITED STATESDISTRICT COURT
S 154:8 14
= SELE: DISTRICT OF NEVADA
Blai 15
Té T2 STANLEY WASHINGTON, an individual, Case No. 2:14V-01260RFB-PAL
5 16
M Plaintiff,
- 17
DePUY SYNTHES SALES, INC., a foreign
18 || corporation; SYNTHES USA PRODUCTS, [PROPOSED] STIPULATED
LLC, a foreign corporation; ROE DESIGNERS PROTECTIVE ORDER
19 || 1-10; ROE MANUFACTURERS 110; ROE
MARKETERS %10; ROE DSTRIBUTORS 1
20 || 10; DOE INDIVIDUALS 1-10, and ROE
CORPORATIONS 110, inclusive,
21
Defendants.
22
23 Based on the stipulation appearing below, the Court finds that good cause exisés|for t
24 || entry of this Stipulated Protective Order (“Protective Order”) in that thpgpation and trial of
25 || this action will require discovery of documents, testimony, information, or ticlageed by one
26 || or more of the parties to contain confidential busines®ommercial information, and the ends|of
27 || justice will be served by entry of an order setting forth procedures for andguoNesning
28 || discovery, copying, use and return of documents, deposition transcripts, integrcystorers
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and other materials. Accordingly,

ITISHEREBY ORDERED, ADJUDGED AND DECREED:

1. All information which is or has been produced or discovered in the above
action and designated “Confidential” or “Trade Secret” shall be used by the mggearty solely
for the prosecution or defense of this action, and shall not be used by any such pargutisein
of record or any other person to whom such material is disclosed for any other purpessethe
information is available to the general public without breach of the termhssd®totective Order
or is the subject of written agreements between the parties’ counsel reg&rdisgyin relation tq
litigation.

2. As used in this Protective Order, the term “Confidential Discovery Mdte
means documents and other information provided in the course of discovery of this actiom
designated as “Confidential” or “Trade Secret” pursuant to the terms of thecfire Order, or
that have been previously designated as such in other similar casesernitfddcuments” ag
used herein shall be interpreted broadly to encompasscbpydand imaged documents as w
as electronically stored information (“ESI”) of any type. This Prote€rdaer is applicable to al
forms of discovery, including but not limited to deposition testimamgwers to interrogatorie
documents produced in response to requests for production, responses to request for d
responses to requests for admission, medical records, and any documents recorded en
disks. As used herein, a “party” dret“parties” means a person/entity or persons/entities su
to this Protective Order.

3. Any party who receives any Confidential Discovery Material in the courg
discovery in this action shall not disclose such Confidential Discovery Materahyoneelse
except as expressly permitted by this Protective Order.

4, Documents or other discovery material may be designated as “Confidenti
“Trade Secret” only to the extent that it consists of or includes trade secret fatenbal
research developmentpmpetitive, proprietary or commercial information, including, but
limited to, financial information, information relating to ownership or controlnyf morpublic

company, and any information protected from disclosure by any privacy or atvenorl
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governmental regulation, as well as any other type of information giveideahal status by the

Court. Any failure to designate a document “Trade Secret” shall not waive deadet for any
document otherwise designated as “Confidential” pursuant to this Protective @itishadl not
waive or preclude any future “Trade Secret” designation.

5. Confidential information includes information that would identify patients

persons (excluding Plaintiff) associated with adverse events involving human drudisalr

and

ne

devices, and research subjecBe 21 C.F.R. 8314.430; 21 C.F.R. 820.63. Defendants shall not

be compelled to disclose this identifying information and may redact this idegtiiiormation
from discovery material before production, providedyéweer, that such defendant shall maint
an unfedacted copy of such discovery material for any further review by the Court.

6. The Producing Party may designate the document as Confidential Disq
Material by stating or otherwise clearly marking the document as “Cotifdieor “Trade
Secret” in such a manner that will not interfere with legibility or audibility.

7. To the extent that Confidential Discovery material stored or recorded in the
of electronic or magnetic media (including information, fildatabases or programs stored
any digital or analog machirreadable device, computers, Internet sites, discs, networks, or
(“Electronic Discovery Material”) is produced in such form, the party produciny Electronic
Discovery Material may degate it as confidential by cover letter referring generally to
Electronic Discovery Material, and/or by designation in the accompanyingilead\fhenever g

party to whom confidential Electronic Discovery Material is produced redheesanfidentl

Electronic Discovery Material to hardcopy or image form, that party stedk each page of the

hardcopy or image form with the “Confidential” and/or “Trade Secret” desamnat
8. With respect to deposition transcripts and exhibits, a party may indicate

record that a question calls for Confidential Discovery Material, in which tes transcript o}

Rin

overy

for

on

tapes

the

n the

the question and answer shall be bound in a separate volume and marked as “Confidential” anc

“Trade Secret” by the court reporter. Alternatively, the party may dsggmformation
disclosed at the deposition as confidential by notifying the other partyfi@s)ting within thirty

(30) days of receipt of the transcript of the specific pages and lines whith leedesignate

-3-
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confidential. Duringsuch thirty (30) day period, the entire transcript shall be treate
Confidential Discovery Material. For convenience, the parties may #dgaeentire depositiof
transcripts shall be treated as Confidential Discovery Material.

9. Third parties to thisiction may elect to avail themselves of, and agree to be b
by, the terms and conditions of this Protective Order as if they had stiptdaiteat the time of
entry. Such third parties must agree to be bound by this Protective Ordeting.wri

10. Docunents and information produced by a third party shall be treate
Confidential Discovery Material for thirty (30) calendar days after prtdu, in order to allow
the parties to review and assess documents and information for confidentialityseymdtien.

11. If at any time prior to the trial of this action a party realizes that previd
undesignated documents or other materials should be designated as Confideobakry
Material, the party may so designate by advising all other parties in wrifiihg. designatec
documents or material will thereafter be treated as Confidential Discoveryidigiersuant to
this Protective Order. Upon receipt of such designation in wiring, each party takeal
reasonable and appropriate action to notify any anekalbients of such Confidential Discove
Material about the protected status of that material and shall retrieve the nesigyaded
Confidential Discovery Material from any person who is not permitted byPtiotective Order tq
have such material.

12. Inadvertent production or other disclosure of documents subject to-product
immunity, the attorneglient privilege, or other legal privilege that protects information fi
discovery shall not constitute a waiver of the immunity, privilege, or other produgtiovided
that the Producing Party notices the Receiving Party in writing when it lescamare of sucl
inadvertent production. Upon notification, the Receiving Party shall immediaelyhe
Producing Party’s option, return or destroy the inadvely-produced materials and all copie
and shall delete the material and all copies from any litigatigport or other database. T
recipient shall destroy notes and work product reflecting the contents of sudiiaihatéNo
further use or disclosure shall be made of the inadvertpritiyuced materials, and the recipiq

shall take all reasonable and appropriate steps to retrieve the maderiabd| copies, from an
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Case 2:14-cv-01260-RFB-PAL Document 32 Filed 04/30/15 Page 5 of 12

person to whom the recipient has provided them.

13. Any party or individual having idvertently received privileged or protect
information need not wait for notice from the Producing Party before complythgtivé abovel
and is expected to comply with the requirements of this paragraph as soon as it nsckn
should be known that the document and information contained therein is privileged
protected. If the party returning such material does not agree with thegeidesignation, th
party returning such material must write a letter to the Producing Partygdettin thereason
for believing the material in question is not privileged. If the issue cannot dlee@detween
the parties, the Producing Party shall move the Court, within ten (10) days aintipé&ton of
such meetandconfer efforts, to rule on the material’s status and-shall-preduce—a—copg

N NN N NN N NN R B P R B R R Ry R
©® N o 00 B W N B O © 0 N © O M W N B

| deecument—to—the—Courtfor—in—camera—nspecetion. Any inadvertent disclosure of priv

information shall not operate as a waiver in any other federal or stateegpling, and the partie

agreement regarding theffect of inadvertent disclosure of privileged information shall

The burden is on the party claiming protection to establish that any particular do:
marked as confidential or withheld as privileged is entitled to such protection.

14.  Any party producing documents in this action must simultaneously prody

binding on norparties

privilege log, if any document has been withheld from production based on th&oassér
privilege. The privilege log will identify every document withheld on the baspwigilege by:
(1) author; (2) date; (3) recipients(s); (4) type of document; and (5) privaleggrted. If only §
portion of the document is privileged, the Produdiagty will only withhold that portion whiclj
is privileged, by redaction if possible. A log must be produced with each production an
Producing Party must produce an updated privilege log within a reasonable time
determination that additionabduments need to be added.
15. No party other than the party designating material as Confidential \2isc
Material shall disclose such material to any other person, except as follows:
(@) Counsel for the parties in the specific action in which the documents are
produced, including any paralegal, clerical, and other staff employed by tq
for work on this action;

(b)  With respect to a specific document, the document’s author, addressees, &
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other person shown on the face of the document as having ckeetopy;

Any witness who counsel for party in good faith believes may be called ify t
at trial or deposition in this action, provided such person has first executed

disclosure agreement in the form attached to this Protective Ordethdsit A.

However, if the witness is currently an employee, officer, director,ractot,

BSt

A NoN

subcontractor or consultant of an entity that is presently engaged in thehesea

development, manufacture, or sale of any product that competes with, or is simila

to, any product(s) addressed in documents produced as Confidential Dis

Material, the party seeking the testimony must also first receive writteergoois

cover

counsel for the party disclosing the Confidential Discovery Material, or oltajn a

order from the Gurt permitting the disclosure to said witness;

Any person retained by a party to serve as an expert consultant or witn

ESS C

otherwise provide specialized advise to counsel in connection with this action,

provided such person has first executed a-disdosure agreement in the for

attached;

m

Insurers and indemnitors to the extent reasonably necessary to defend and é¢value

the claims;
Official court reporters; and

The Court, mediators, and support personnel.




© 00 N o o A w N P

[ = S S
w N Lk O

way, Suite 1100
89169

[EEN
NN

ada

hes Park
as,
702.784.5200

L.L.P.
LAW OFFICES

Snell & Wilmer
o

N DN N N N D N NN DN P PP
o N o o B~ W N B O © 00 N o

Case 2:14-cv-01260-RFB-PAL Document 32 Filed 04/30/15 Page 7 of 12

16.  Prior to any disclosure of Confidential Discovery Material to any persfanred

to in subparagraphs (c) or (d) of paragraph 14 above, the person shall be provided by dthunsel w

a copy of this Protective Order and shall sign adisnlosure greement in the form attached

as

Exhibit A hereto. The nodisclosure agreement will state that the person has read this

Protective Order and agrees to be bound by its terms. Aldisoiosure agreements will Qe

maintained throughout this action by the attorneys obtaining them. At the conclusios

of thi

action, upon a showing of good cause and necessity, any party may seek an ordeg requiri

production of nordisclosure agreements, but nothing in this Order is intended to modify o
any burden of proof or privilege relating to the motion or authorize discovery oftexpeheir
identities.

17.  Prior to filing any documents with the Court that contain any portibmany
Protected Document or information taken from any Protected Document, that pattyilena
motion for an order sealing the documents consistent with the Ninth Circuit opinio
Kamakana v. City and County of Honolulu, 447 F.3d 1172, 11789 (9th Cir. 2006) an@intos v.
Pacific Creditors Association, 605 F.3d 665, 678 (9th Cir. 2010) and consistent with Local
10-5(b). A copy of the motion to seal must be served on all parties that have appéasechse
When filing the motion, the filing party will cite to the Court the grounds for filthg
Confidential Discovery Material under seal. The parties agree that angnmati be narrow in
scope to ensure that the only information withheld from public inspection is inform
expressly athorized by law. Whenever possible, disputes regarding confidentialiyndéisins
should be resolved before Confidential Discovery Material or any documentincogtar

referencing it is filed with the Court. For any item of Confidential DiscoveryeN&tfor which

a designation dispute has not been resolved, that item and any document containingnaingfe

it will be filed under seal (at least provisionally).

18.  Any attorney wishing to file or submit to the Court any Confidential Disco
Material, or any affidavits, memoranda, exhibits or other papers containing or makingnicsS
to Confidential Discovery Material, then such attorney shall first considerhemhegdacting

portions of such materials that contain or refer to confidential informagigractical and will
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Case 2:14-cv-01260-RFB-PAL Document 32 Filed 04/30/15 Page 8 of 12

protect the Confidential Discovery Material while leaving other-confidential information

meaningful, as required biyoltz v. Sate Farm Mut. Auto. Ins. Co., 331 F.3d 1122 (9th Ci.

2003). If so, redacted versions of such matershall be filed with the Court according to f
standard filing procedures.

19.  Any party objecting to the designation of any material as Confidential Discq
Material, or requesting further limits on disclosure (such as “attorney @ylg”), may at any
time prior to the trial of this action serve upon counsel for interested partiesgtenwnotice
stating with particularity the reasons for the objection. If agreemenbtaromptly be reacheq
the dispute will be submitted to the Court pursuant to Goert's ordinary procedures fqg
handling discovery disputes. Until a dispute is resolved, the material designaf
“Confidential” or “Trade Secret” shall remain and be treated as Confidentialv@iscMaterial

pursuant to this Protective Order.

he

ver

!

=

ed a

20. Each person who has access to Confidential Discovery Material shall take all

necessary precautions to prevent the unauthorized or inadvertent disclosure of suah mat

21. This Protective Order shall survive the termination of this action. Within t

nirty

(30) days of the final disposition of this action, which includes the conclusion of anyland al

appeals, all Confidential Discovery Material, and all copies (including timosliectronic format),
shall promptly be returned to the Producing Party or, with the permission ofaitheci?rg Party,
be destroyed.

22.  The Court shall retain jurisdiction over all persons and parties subject tq
Protective Order to the extent necessary to modify this Protective Onfl@Geeits obligations
or to impose sanctions for any violation.

23. Nothing in this Protective Order shall prevent any party from seekinigefudr
additional protection, or removing protection, for Confidential Discover Material.

24.  Additional parties may be added to this action as allowed under the appl
Federal Rules of Civil Procedure. Before receiving Confidential DisgoMeaterial, a new party
must agree to be bound by the terms of this Protective Order as if the party hatedtijpuiaat

the time of entry. No newly added party shall have acecesXonhfidential Discovery Materia

-8-
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1 || until the party is subject to the terms of this Protective Order.
2 25.  Any discovery material designated as “Trade Secret” shall be treated in all sespect
3 || as Confidential Discovery Material. Should any manufacturers and distsbatomedical
4 || devices be joined as a party to this litigation, as to those manufacturers aiaitdist any
5 || “Trade Secret” discovery material shall only be produced to counsel (includimyg® counsel
6 || as defined in paragraph 14(a), and not any other employees of those parties. Thegqiupss
7 || paragraph is to prevent manufacturers and distributors of medical devices from d@oesg tq
8 || the other’s trade secret discovery material, except as needed by counsehddfaadiction.
9 26. Nothing in this Protective Order shall prevent the Receiving Party from using
10 || Confidential Discovery Material in any case in which the Producing Pawydefendant and ip
11 || which a Protective Order has been entered, by a Court of competent jurisdictionappidable
2 12 || to said Confidential Discovery Material. Furthermore, the Receiving Payystmare, discuss,
;g 13 || and exchange such Confidential Discovery Material with counsel involved ire dittgation
éfé 14 || against the Producing Party, as long as a protective order with comparaideot protection for
%jwé 15 || such Confidential Discovery Material has been entered in that other litigatioweudr, beforg
:i 16 || the Receiving Party may share, discuss, and exchange such Confidential iscategral with
: 17 || such counsel, notice shdle provided to counsel for that Producing Party, identifying|the
18 || Confidential Discovery Material to be shared or exchanged, the counsel with thhlb@xchange
19 || is to be made, and the litigation in which that other counsel is involved. The Prodacing P
20 || shall then be permitted ten (10) days from the date of that notice to object to dzaegex of
21 || material or their content. If such objection is timely made, the Receiving iastynot share
22 || discuss, and exchange such Confidential Discovery Material.
23 27. The provisions of this Protective Order shall not affect, nor does this Order [limit,
24 || the use or admissibility of Confidential Discovery Material (or referencethat material) as$
25 || evidence at trial, or during any arbitration, mediation, hearing, or simdaeeding in this action
26 || or as party of the record on appeal, provided that either party may seek app©Opdiex of the)
27 || Court to protect such Confidential Discovery Material at trial or other such saedie
28 || proceedings. Absent court order to the contrary, the use or production of Confidestaiddy
-0.-
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1 || Material at trial by any party, under seal or under such other terms as regyitieel Court to
2 || maintain the confidentiality of that material, does not waive the protection ofGuufdential
3 || Discovey Material required under this Protective Order in subsequent proceedings or jn an
4 || other case.
5 28. The Protective Order is intended to comport with the requirements of the Health
6 || Insurance Portability and Accountability Act (*HIPAA”). Any identifiabhealthinformation
7 || shall be automatically deemed “Confidential” and shall be treated as €@uatididDiscovery
8 || Material under the terms of this Order, without being stamped as “Confidentitiélproducing
9 || party. Nothing in this Order shall prevent a party from objecting that documents donteih¢
10 || individually identifiable health information, or are not otherwise subject to theresgemts of
11 || HIPAA.
2 12 29. Nothing in this Protective Order shall preclude a party from using or disclising
;% 13 || own Confidential Discosry Material in any manner it sees fit, without the prior consent of|any
éff—% 14 || other party and without waiving its “Confidential” or “Trade Secret” status.
%jwé 15 30. Any party served with a subpoena or other notice compelling productign of
:i 16 || Confidential Discovery Material shall immediately give written notice to counseltie
‘ 17 || Producing Party.
18 31. A party who learns of an unauthorized or inadvertent disclosure of Confidential
19 | Discovery Material by it or by any person to whom the party has disclosedd@urdl
20 || Discovery Mateial pursuant to this Protective Order shall immediately (a) issue written notjce of
21 || the unauthorized or inadvertent disclosure to the producing party; (b) use bdstteffetrieve
22 || all copies of the Confidential Discovery Material subject to unauthorized or iredier
23 || disclosure; (c) inform all persons to whom unauthorized or inadvertent disclosureagtasofm
24 || the terms of this Protective Order; and (d) use best efforts to securedsgsdosure agreement in
25 || the form attached d&@sxhibit A hereto from all persons to whom the unauthorized disclosurg was
26 || made.
27
28
-10 -
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DATED this 30 day of April, 2015.
SNELL & WILMER L.L.P.

By: /s/Morgan T. Petrelli
Jay J. Schuttert
Nevada Bar No. 8656
Morgan T. Petrelli
Nevada Bar. No. 13221

DATED this 30 day of April, 2015.

By:

3883 Howard Hughes Pkwy., Ste. 1100

Las Vegas, NV 89169

Daniel S. WittenbergRro Hac Vice)
SNELL & WILMER L.L.P.
Tabor Center

1200 Seventeenth Street, Suite 1900

Denver, CO 80202

Attorneys for Defendants
DePuy Synthes Sales, Inc. and
Synthes USA Products, LLC

IT IS SO ORDERED.
DATED this 9th day ofJune, 2015.

Prepared and Submitted by:
SNELL & WILMER L.L.P.

/[sMorgan T. Petrelli

Jay J. Schuttert

Nevada Bar No. 8656

Morgan T. Petrelli

Nevada Bar. No. 13221

3883 Howard Hughes Pkwy., Ste. 1100
Las Vegas, NV 89169

Daniel S. WittenbergRro Hac Vice)
SNELL & WILMER L.L.P.

Tabor Center

1200 Seventeenth Street, Suite 1900
Denver, CO 80202

Attorneys for Defendants

DePuy Synthes Sales, Inc. and
Synthes USA Products, LLC

20495505

THE COTTLE FIRM

/s/ Matthew D. Minucci
Robert W. Cottle

Nevada Bar No. 4576
Matthew D. Minucci

Nevada Bar No. 12449
8635 South Eastern Avenue
Las Vegas, N\89123

Attorneys for Plaintiff
Stanley Washington

% KL . %
u.g. GISTRATE JUDGE
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Snell & Wilmer

EXHIBITATOSTIPULATED PROTECTIVE ORDER

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

STANLEY WASHINGTON, an individual, Case No. 2:143V-01260RFB-PAL
Plaintiff,

DePUY SYNTHES SALES, INC., a foreign
corporation; SYNTHES USA PRODUCTS,
LLC, a foreign corporation; ROE DESIGNERS STIPULATED PROTECTIVE ORDER
1-10; ROE MANUFACTURERS 110; ROE
MARKETERS 110; ROE DISTRIBUTORS 1
10; DOE INDIVIDUALS 1-10, and ROE
CORPORATIONS 110, inclusive,

© 00 N o o A w N P

10 Defendants.
11
2 12 l, , acknowledge that | have read and understa
;E 13 || the Stipulated Protective Order (“Protect®eler”) in this action governing the non-disclosurg of
éf—% 14 || those portions of Confidential Discovery Material that have been designated &deGiaf or
%jmé 15 || Trade Secret, or contain individually identifiable health information. leaginat | will not
:i 16 || disclose such Confidential Discovery Material to anyone except as expressiittgd by the
‘ 17 || Protective Order and only for purposes of this action, and that at the conclusion ofdhd act
18 || will return all such Confidential Discovery Material to the party or a#grirom whom |
19 || received it. By acknowledging these obligations under the Protective, Ordederstand that
20 || am submitting myself to the jurisdiction of the United States District Court for the Disfric
21 || Nevada for the purpose of any issue or dispute arising hereunder and thatfolyieidtion of
22 || any term of the Protective Order could subject me to punishment for contempt of Court.
23 DATED this day of , 2015.
24
25
26
27

N
(o]
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