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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
RUTH ANN STEDEFORD, Case No. 2:14-cv-01429-JAD-PAL
Plaintiff, ORDER
v (Mot Strike — Dkt. #39)
WAL-MART STORES, INC.,

Defendant.

Before the court is Plaintiffs Motion tdStrike Defendant’'sAnswer or for an
Adjudication as to Liability, or in the Alternaty for Adverse Presumption or Inference Due

Defendant’s Spoliation of Evider Relating to the Subject fan (Dkt. #39). The court has

considered the motion, Plaintiff's Errai@kt. #40), Defendant’'s Response in Oppositign

(Dkt. #44), Plaintiff's Reply (Dkt. #52) and therguments of counsel at a hearing conduct
February 23, 2016. Jared Anderson appeared orif f8hantiff, and Robet Phillips appeared
on behalf of the Defendant. At the conclusadroral argument, the court took the matter und
submission to review the video surveillance tape which, due to technical difficulties, the
had not been able to view before the hearing.

BACKGROUND

This is a slip and fall case. Plaintiff wisisa Wal-Mart Supercear store located at 300
S. Boulder Highway in Pahrump, Nevada Dacember 11, 2013, when she slipped on liqy

soap that had spilled on the floor in front of #-sheckout register. An incident report, claim

notes, and witness statements were taken inatedgiafter the accidentThe Wal-Mart claim
notes for this incident direct that employeearsh for and preserve any and all information a

evidence related to the incident. Wal-Martastomer accident westigation and reporting

procedure outlines the steps that are supposiee taken to preserve video footage following an
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accident. It requires employees to pull all idenmediately following the incident/accident
even if it occurs in a gendrarea or next aisle over from ete the camera is located. Th

policy provides:

Step Three — Obtain Video

It is essential to pull any CCTV video immediately following the
incident/accident, even if it occurs inetlyeneral area or next aisle over from
where the camera is located. Obtain vide least one (1) houarior to and one

(1) hour after the incident A statement should be completed by the Manager
responding to the Code White and identifg exact location othe accident. The
exact location should be givén the Asset Protection Associate (see p. 4). If the
facility does not have an Asset Prdten Associate, the Manager who responded
to the Code White must pull the videdhe MAPM should be contacted to assist
management with this. The videbosild be dubbed, labeled and secured as
evidence in your store’s designated ardde dubbed copy is ke at store level
and the original copy needs to be semtyour CMI adjuster within 24 hours.
Maintain custody of the CCTV surveillance video. a@hof custody is the
documentation of transference or movemef evidence from one person to
another.

The Customer Accident Investigation & peting Procedures form was filled out by
Assistant Store Manager Sophia Huss and attaabdgixhibit 5 to the motion. The form ask|
whether video footage of the accident was available and “yes” is circled.

Plaintiff retained counsel who sent Wal-Martetter of represertian and direction to

preserve evidence on December 19, 2013, eight deeystiaé accident. THetter from Attorney

Leslie Mark Stovall was addressed to a Msaf@mowicz of Sedgwick CMS, Walmart’'s claim$

management service. The &ttequested that Wal-Mart:

Preserve all documents, witness eta¢nts, photographs, video recordings,
diagrams and/or drawings, and any otpleysical evidence that any way relate

to this accident. | specifically requebit you preserve any and all surveillance
footage of the area in which my client was injured for the entire calendar day of
my client’s accident. | would also appia&e copies or thepportunity to inspect

any physical evidence and documents relating to this accident.

Wal-Mart did not disclose anyideo footage in its initial disclosures. Plaintiff serve
Wal-Mart with written discogry requests requesting a cdetp copy of the insurance
company’s claim file relating to the incident| edcords relating to th&acts and circumstances
of this case, and all surveillance videodilons from December 11, 2013Val-Mart objected to
each of these requests, but provided a privilegeMitiy respect to the claims file and directe
Plaintiff to look at documents already preeéd identified by Bates numbers. Wal-Ma
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produced a CD containing video rgeaillance footage from the location of Plaintiff's fall
However, the footage abruptly ends before Rfimfall. The motion argues that it appears th
portion of the video depicting the scene of the @i just prior to the accident and during th
accident itself was deleted. The video goes from time stamp 2:39:58 p.m. to 3:30:31 |
abruptly cutting off. If the time stamp on the video is accurate, the video footage

approximately ten minutes before Plaintiff fathich was noted in the accident report as 3:4
p.m.

Counsel for Plaintiff followedip with defense counsel regengl the missing surveillance
footage and was informed that Wal-Mart haddarced the only video thétad been preserved
Wal-Mart attorneys Daniella LaBounty and eBnne Stryker confirmed that Wal-Mart ha
produced all the evidence which had been preserved. The soap bottle which spilled on th
was not preserved. Plaintiff therefore argued the court should impose spoliation sanction
The motion contains a lengthy description of wtatnsel for Plaintiff caracterizes as abusivd
and obstructive discovery pramis and spoliation by Wal-Marhd its litigation counsel. The
motion collects cases from aroune tountry in state and federalwst, including this district.

Plaintiff argues that Defendant’s willful desttion of evidence merits the striking of its
answer and/or an adjudication it is liable for Rif’'s slip and fall. Plaintiff suggests that
terminating sanctions are warranted because Wal-daually destroyed the video evidence i

this case. Plaintiff claims that Wal-Mart rislying upon the destruction of the video eviden(

and soap bottle in prepag its defense, and that case teraimg sanctions are warranted unde

the Ninth Circuit's five-&ctor test outlined inAnheuser-Busch, Inc. v. Natural Beveragd
Distribs., 69 F.3d 337, 348 (9th Cir. 1995).

Specifically, the destruction of the videootage and soap bottle interferes with t
expeditious resolution of thistijation; the court's need to mage its docket making it more
difficult and more time intensive for Plaintiff orove her meritorious cags Plaintiff has been
prejudiced because she has the burden to establish both liability and damages and destry
the video footage hinders her ability to prove tese. The video footage would have helped
establish that Wal-Mart had taal knowledge of thesoap spill and failed to take reasonab
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measures to clean it up or warn the Plaintiff alibatspill to prevent it Alternatively, the video
surveillance would have assistethintiff in establishing Wal-Mart had constructive notice of tf
spill and would also have shown Plaintiff's lack of comparative negligence. The v
surveillance would have shown the manner in which Plaintiff slipped and how hard the fal

which would enable a jury to understand the €alused serious injuries. It would also hay

established how Plaintiff reacted immediately aftee fall to controvert Wal-Mart's arguments

that Plaintiff did not immediatelynanifest any injuries. Stedetbargues that she has and wi
suffer great prejudice, and without the in&mion of the court, Wal-Mart will use thg
destruction of this evidence to attack her cais&ial arguing she cannhprove her liability or

damages claims. Stedeford acknowledges thiliqpolicy favors disposition of cases on the

merits; however, Wal-Mart’s nationwide erstve pattern of discovery obstruction, and

misconduct warrant the sanctiongjuested, and less dt@ssanctions woulde ineffective to
remedy the harm.

If the court is not inclined to impose casedmg sanctions, Stedeford asks that the co
impose less drastic sanctions such as adjudicabf liability, an adverse inference o
presumption against the Defendaawd/or striking Wal-Mart’s firmative defenses. Stedeforg

claims that it is clear the soap bottle and wifleotage were willfully ad wrongfully destroyed.

The evidence would have been helpful to therfilff and harmful to Defendant. Wal-Mart was

placed on notice shortly afterethaccident of the need to peege evidence and its reports

confirm that the video existed. Wal-Mart's writt@olicy directs that the video be preserve
Wal-Mart is a sophisticated husss entity with a long track record of wrongfully destroyin
video footage and other evidence, and has bgeatedly sanctioned forightype of conduct.
Even if the court finds the destruction was kobwing and willful, the Plaintiff is not required
to establish deliberate destruction of evidence in seeking spoliation sanctions.Régidgntial
Funding Corp. v. DeGeorge Fin. Cor@06 F.3d 99, 108 (2nd Cir. 2002), Stedeford argues t
the culpable state of mind requdréor sanctions does not havelie intentional and includes
negligent conduct. She citetyde & Drath v. Baker24 F.3d 1162, 1171 (9ir. 1994) for the
proposition that, although good or bad faith maycbasidered in determining the severity @
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spoliation sanctions, the lack dfad faith does not immunize @arty or its attorney from
sanctions.

Wal-Mart opposes the motion arguing thaifthough Plaintiff nowclaims special
damages in excess of $1 million dollars arisingajan alleged neck injury, she did not repo
neck pain to anyone until after she retained counsel. On December 11, 2013, she repof

slipped and fell on her knees. She was examined on the day of the accident and her

found no neck injury and made neck related diagnosis. ladt, the doctors found no objective

evidence of any injury at all—no bruising, eling or scratches. Thus, Wal-Mart is ndg
surprised that Stedeford wants evidentiary sanstwhich would unfairly tilt the balance in he
favor because the existing evidence shshe suffered no injury at all that day.

Wal-Mart claims that it immediately checkddr relevant footage and preserved th

footage after the accident. séistant Store Manager Sophia 3k (nee Sophia Hess) filled ouf

a video request form and asked the Asset Protedtianager, Wanda Stilwell, to search for arf
preserve the footage pertainingttee incident. According to Wéart, Ms. Stillwell searched
for footage of the incident, copied it ontodesk, signed off on the video request form, arj
provided Ms. Jackson with a signed form and digks. Jackson put the form and the disk in M
Stedeford’s file, and Wal-Mattirned over the disk and thde to Plaintiff's counsel.

Wal-Mart argues that because Plaintiff fdil® take a single deposition or conduct af
necessary discovery about whether there wasaddytional footage of #incident that should
have been preserved, sanctionsraseappropriate. Plaintiff didothing to ascertain any of the
facts regarding the search for surveillance footage and preservation of footage by Ms. Si
prior to brining this motion. Plaintiff has offeteno evidence that any video footage existed tf
was destroyed and merely presumes that bedMasdart preserves surveillance footage frof
a camera which captured ten minutes of footagieincident area that the same camera m
have been a fixed camera directed at the incidetit at the time of and ten minutes prior to th
incident and must have recorded footage. &ted only assumes footage of the accident exis|

and that Wal-Mart destroyed it deliberately.
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Wal-Mart contends that cases around tbentry cited in the motion do not provide an
evidence of any wrongdoing by Wal-Mart or its counsehis case. Stedefd cannot meet her
threshold burden of showing that relevawdence existed and was destroyed. The ng

existence of evidence maot, by itself, establishpsliation. Here, Plainti has failed to offer any

evidence that the video of the incident ever texisor that the missing soap bottle is relevant

evidence that was destroyed.

Wal-Mart also argues that the letter r@presentation that was sent on December
2013, was sent to Sedgewick, rnéal-Mart. Wal-Mart is selnsured, is not insured by
Sedgewick and there is no evidence of when Sedgeeceived the letter. Thus, the attorney

letter to Sedgewick cannot put Wal-Mart on noticeteserve anything. &htiff failed to take

the deposition of Ms. Stillwell, the person who checked for and preserved the video footage.

also failed to take the deptisn of the Assistant Managewxho responded to the incident
collected evidence, and prepared the incident report. Plaintiff failed to take a Rule 30

deposition to obtain Wal-Mart's testimony on any esdet alone the survedihce issue. Plaintiff

failed to undertake any discovery into the st®rcamera locations, their movability, or whethe

any camera was positioned to record footage ofubgest incident at the time of the incident.
Wal-Mart's opposition claims that there is no evidence that the damaged bottle of
discovered by a store employee at Register 1divastly involved inthe accident. No orlenew
the bottle was the source of the spill. Ratis. Jackson and Ms. Matheny presumed it to
the likely source because it was found near Register 1 and because the bottle cap was d
consistent with a customer having loaded hatams onto the top of the bottle, thereby dentir
its top. The damaged soap bottle was dischigefore Wal-Mart was on any notice of it
potential relevance in this litigan. Plaintiff has not met her kden of establishing spoliation
with a culpable state of mind, or that Wal-Mart wegjligent, reckless or lileerate in failing to
preserve any additional footag®lo spoliation sanctions are tleéore appropriate as Stedefor
has not and cannot show that footage of the imtideer existed. In fact, Wal-Mart argues th;

Plaintiff has no evidence of any kind that Waliflevas negligent at the time of the inciden
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Wal-Mart argues that she has only brought thigion for spoliation sanctions to make up fd

-

the discovery she failed to conduct to prove her case.

DISCUSSION

|. Legal Standards
A. Spoliation
Spoliation is the destruction significant alteration of evidee, or the failure to preservg
property for anothés use as evidence in pending cas@nably foreseeable litigatiorJnited
States v. Kitsap Physicians SV314 F.3d 995, 1001 (9th Cir. 2002)‘This is an objective

standard, asking not whether the party in fact reasonably foresaw litigation, but whether

reasonable party in the same factual circumstances would have reasonably foreseen litigatio

Micron Technology, Inc. v. Rambus, @45 F.3d 1311, 1320 (9th Cir. 2011).

The Supreme Court has recognized that “[dioent retention policies, which are creatgd
in part to keep certain information frometting into the hands of others, including the
Government, are common in business. It is,cofrse, not wrongful for a manager to instruct hjs
employees to comply with a M document retention policy underdinary circumstances.”
Arthur Anderson, LLP v. United Statgs44 U.S. 696 (2005) (internal citation and quotation
marks omitted). The Ninth Circuit has acknowledigiegat most document retention policies are
adopted with benign business purposes understandintach that “litigaton is an ever-present
possibility in American life.”Micron Technology645 F. 3d at 1322. A g may appropriately
limit the volume of files retaining only matersabf continuing value without violating a legal

duty. Id. *“Thus, where a party has long-standing policy of desiction of documents on a

regular schedule, with the policy motivated by general business needs, which may include

general concern for the possibility litigation, destruction thatazurs in line with the policy is
relatively unlikely to be seen as spoliationd.

The Ninth Circuit has also held that a padbes not engage ipgaliation when, without
notice of the evident¢g potential relevance, it destroys #hedence according to its policy or in
the normal course of its busineddnited States v. $40,955.00 in U.S. Currerigy4 F.3d 752,
758 (9th Cir. 2009) (no indicatiahat evidence destroyed with knieage that it was relevant to

7




© 00 N oo o b~ w N P

N RN N RN N N N NN R P R R R R R R R
0w N o g A~ W N B O © 0 N O 0o M W N B O

litigation) (citing United States v. Kitsap Physicians Serv@¥4 F.3d 995, 1001-02 (9th Cir
2002) (no spoliation where evidem destroyed in normal coursé business and no indication
that relevant to anticipated litigationstate of Idaho Potato Conmimv. G&T Terminal
Packaging, Inc.425 F.3d 708, 720 (9th Cir. 2005) (same).

B. Duty to Preserve

A party’s duty to preserve evidence begins when litigation is “pending or reasorably

foreseeable.”Micron Technology645 F.3d at 1320. The mere égitwe of a potential claim or

the distant possibility of ligation is not sufficient térigger a duty to preserved. Once a party

-

is on notice of a potential claim, it is under aydtd preserve evidence which it knows, @
reasonably should know, is relevantthe claim or potential litigationIn re: Napster, Inc. v.

Hummer 462 F. Supp. 2d 1060, 1067 (N.D. Cal. 2006) (ciNagional Association of Radiation
Survivors v. Turnagell5 F.R.D. 543, 556-57 (N.D. Cal. 1987) (statitjg]s soon as a potential
claim is identified, a litigant isinder a duty to preserve egitte which it knows or reasonably
should know is relevant to the acttpn Litigation need not be “imminent or probable” to be

reasonably foreseeable and “the proper stan@tardietermining when the duty to presery,

D

documents attaches is the flexible one of reasonably foreseeable litigdfimndn Technology,
645 F 3d at 1320The duty to preserve also extendshe period before litigtion when a party
should reasonably know that evidence mayddevant to anticipated litigationln re Napster,
462 F.Supp.2d at 1068 (duty to preserve begihen a party should have known that the
evidence may be relevantfigture litigation).

A party must preserve evidence it knows or $théamow is relevant t@ claim or defense
of any party, or that may lead toetldiscovery of relevant evidenceZ-37 Moore’s Federal
Practice — Civil§ 37.120. The courts apply an objecttandard to determine whether a party|s
duty to preserve is “reasonably foreseeablagple Inc., v. Samsung Electronics Co., L881
F. Supp. 2d 1132, 1145 (N.D. Cal. 2012) (citMgron Technology, Inc. v. Rambus, 1n645
F.3d 1311, 1320 (Fed. Cir. 2011). TNath Circuit reviews the digtt court’s factual finding

of when litigation was reasonably foreseeable for clear eldoat 1321.
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C. Scope of the Duty to Preserve.

The duty to preserve evidence arises wtten party has notice that the evidence
relevant to litigation, for example, “whenparty should have known that the evidence may
relevant to future litigation.”Kronisch v. United State450 F.3d, 112, 126 (2d Cir. 1998%ee
alsoMOSAID Techs, Inc. v. Samsung Elcs.,Gd8 F.Supp 2d 332, 336 (D.N.J. 2004) (statif
that a litigant “is under a duty to preserveawit knows, or reasonably should know, will likely
be requested in reasonably foresdeditigation.” “The duty to peserve evidence also ‘includes
an obligation to identify, locate and maintain, infotima that is relevant to specific, predictable
and identifiable litigation.”” Apple,881 F. Supp. 2d, at 1136. A pagyuty to preserve relevant
documents includes documents or tangible things made by individuals that are likely to
discoverable information that the disclosing paray use to support its claims or defenskeks.
(citations omitted). It also includes documengsparred for those individuals, information that
relevant to the claims or defenses oy garty, or the subject matter of the actidd. The duty
to preserve also includes information iretpossession of “those pfayees likely to have
relevant information—the ‘keplayers’ in the case.1d. (citations and quotations omitted).

Once a duty to preserve is triggered aypads a duty to suspend any existing policig
relating to deleting or destroyingds and preserve all relevant dowents related to litigation.
In re: Napster 262 F. Supp. 2d at 1070, citidgibulake v. UBS Warburg LLQ20 F.R.D. 212,
218 (“Once a party reasonably argates litigation, it must suspend its routine docume
retention/destruction policy and put in place idgation hold’ to ensure the preservation @
relevant documents.”). The duty to presediscoverable materials is an affirmative ong
National Association of Radiation Survivprgl5 F.R.D. at 557-58.This affirmative duty
requires agents or corporate officers having notice of discovery ttigato communicate
those obligations to employees inspession of discoverable materialg. “Once the duty to
preserve attaches, any destruction ofutheents is, at a minimum, negligentZubulake 220
F.R.D. at 220. IrApple the court found Samsung violated diisty to preserve when it did nof
suspend its automatic bi-weekly destruction polior a software system, failed to distribut
litigation hold notices to a sufficient numbef employees after tigation was reasonably
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foreseeable, failed to follow up with its affected employees for seven months, and failed ti
monitor its employees’ preservation effortsetasure its employees were all compliahd. at
1150.

D. Authority to Sanction.

District courts may impose sanctions for sgidn of evidence as paof their inherent

—

power to“manage their own affairs so as to achitéhwe orderly and expeditious disposition Q
cases. In re: Napster 462 F.Supp.2d at 1066iting Chambers v. NASCO, In&01 U.S. 32, 43
(1991)). InChamberstie Supreme Court traced the historicagin of the inheent power of a
federal court to sanction a litigafor bad-faith conduct. A trialaurt has the inherent authority
to sanction a party for discayeand litigation abuse.Chambers, 61 U.S. 32, 43-50 (1991).
“Courts of justice are universalgcknowledged to be vested, bgithvery creation, with power
to impose silence, respect, and decorumthigir presence and submission to their lawfl
mandates.”ld. at 43 (internal itations and quotations omittedY-he court’s inheent power is
not governed by rule or statute “but by the contretessarily vested in courts to manage their
own affairs so as to achieve the orgeahd expeditious disposition of casedd. (citation and
guotations omitted). The existenoé a rule or statute does nampeal or modify the court’s
inherent power to deal with abuselsl. at 49. The court’s inherepower to sanction “can be|
invoked even if procedural rules exighich sanction the same conductlll. However, the
court’s inherent powers to setion “must be exercised witlestraint andliscretion.” Id. at 44.
Although the court has the pewto dismiss a lawsuit under itgherent authont, less severe
sanctions should be considerdd.

Spoliation sanctions under Rule 37 are alsmilalble against a partyho fails to obey an
order to provide or permit discoveryzeon v. IDX Systems, Coyd64 F.3d 951, 958. The Ninth
Circuit applies the same burden of proof under R7l@)(2) and Rule 37(d). The burden is gn
the party who fails to comply with its discovespligations to show sutemntial justifcation, or
that an award of expenses andjtiter sanctions would be unjudtlyde & Drathv. Baker 24 F
3d 1162, 1171. A finding of bad faith is not reqdifer sanctions under Rule 37, although the
good or bad faith of the party may be consedein determining appropriate sanctiomdg.

10
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E. Standard of Review.

The Ninth Circuit reviews the district cowstimposition of spoliation sanctions for an

abuse of discretion.Leon 464 F. 3d at 958. Thaistrict court’s factual findings, including
findings of bad faith and prejudicare reviewed for clear errorld. The district court’s
credibility determinations are entitled to special deferehde.

F. Available Spoliation Sanctions.

A variety of sanctions may be imposed on a party responsible for spoliation of evid
The court’s broad discretion timmpose spoliation sanctionfiauld be designed to: (1) dete
parties from engaging ispoliation; (2) place the risk of amroneous judgment on the party wh
wrongfully created the risk; and (3) restore prejudiced party to the same position he wou
have been in absent the wrongful dedtaicof evidence by the opposing partypple 881 F.
Supp. 2d at 1136 (citations and quotations omittek).award of spoligon sanctions under the

court’s inherent powers must be exercised westraint and should be gyopriate to the conduct

ENCE

[®)

Id

that triggered the sanctiod. (internal citations and quotations omitted). The sanction the curt

imposes “must be the least drastic availabladequately mitigate the prejudice” the opposing

party suffered.ld. at 1150.
1. Adverse Inference Instructions
A court can instruct the jury that it may draam adverse inference against the party
witness responsible for destroying the evidenGdover v. BIC Corp.6 F.3d 1318, 1329 (9th
Cir. 1993). The court may instruttie jury that that it may fer the spoliated evidence woulg

have been unfavorable to the responsible p&dtyA finding of “bad faithi is not a prerequisite

to an adverse inference instructidd. (citing Unigard Secur. Ins. Co. v. Lakewood Engineerirng

& Manufacturing Corp,. 982 F.2d 363, 368-70, n.2). An advemference instruction may be
given upon a finding that the ewidce was destroyed after a gasas on notice of the potentia
relevance of the evides to the litigation.Id.

In Akiona v. United Stateshe Ninth Circuit explained éhtwin rationales for permitting

or

the trier of fact to draw an adverse inference ftbendestruction of evidence relevant to a case.

935 F.2d 158, 161 (9th Cir. 1991). The evidentiarpratie for an adverse inference is based
11
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“the common sense observation” that a partyowhas notice that evidence is relevant
litigation and destroys the evidence is more likiel have been threatened by the evidence th
is a party in the same positisrho does not destroy evidencgkiong 938 F.2d at 161. There is
also a deterrence rationale for permitting the tiefact to draw andverse inference from the
destruction of evidence because an adversesinée instruction punishes a party for wrongdoir
and is intended to deter othersrfr destroying relevant evidenciel.

Adverse inference instructions ranm their levelof severity. Apple,881 F. Supp. 2d at
1150. The most harsh adverse inference instmictirects the jury to deem certain fact
admitted and accepted as truel. When a spoliating party hasted willfully or recklessly a
lesser adverse inference instruction imposes a mandatory presumfdionThe least harsh
instruction allows the jury to presume that lesidence is both relevant and favorable to tl
innocent party.ld. If the jury makes the presumptionhé& spoliating party’sebuttal evidence
must then be considered by the jury, whichsmthen decide whether to draw an adver
inference against the spoliating partyld. The Ninth Circuit has held that a trial court’
“adverse inference sanction should be carefulihilaned to deny the wrongdoer the fruits of i
misconduct yet not interfere with the party’ghi to produce other levant evidence.”In re:
Oracle Corp. Securities Litigatior627 F.3d 376, 386 (9th Cir. 2010).

2. Evidentiary Sanctions

A court may impose evidentiary sanctions gmagty responsible for destroying or failing
to preserve evidenceslover,6 F.3d 1318, 1329 (9th Cir. 1993('A federal trial court has the
inherent discretionary power to make apprdpri@videntiary rulings in response to th
destruction or spoliation of ratlant evidence. Such power includes the power where approp
to order the exclusion of certain evidencel. Evidentiary sanctionsay include introduction
of evidence of spoliation, predion sanctions, excluding evidence and witness testimony,
taking matters deemed as admitt&fke e.g., Unigard 982 F.2d at 368-69 (excluding evidend
as a sanction under the court’s broad discretiomase evidentiary ruligs conducive to the

conduct of a fair and orderly trial) (inteal citations and quotations omitted). Wmigard the
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Ninth Circuit upheld the trial court’s order excing plaintiff's expert from testifying based on
evidence plaintiff destroyed two years before filing suit.
3. Monetary Sanctions
The court may also award monetagnctions in the form of attornsyfees against a
party or counsel who actm bad faith, vexatiously, waoily, or for oppressive reasohd.eon
464 F.3d at 961. Before awarding such sanesti however, a court rmumake an expresy
finding that the sanctioned parybehavior amounted tbad faith” 1d. A party “demonstrates
bad faith by delaying or disrupty the litigation or hamperingnforcement of a court ordérld.
Where the court finds a gg has acted in bad faith, any award of attolmdges must be
reasonableld.
4. Dispositive Sanctions
Finally, a court may impose litigation-ending stowes such as dismissal. Dismissal
however, is only appropriate whef@ party has engaged deliberatelydeceptive practices that
undermine the integrity of judicial proceedifgseon,464 F.3d at 958 c(ting Anheuser-Busch,
Inc. v. Natural Beverage Distributor§, F.3d 337, 348 (9th Cir. 1995). Dispositive sanctio
“should not be imposed unless there is clearcam¥incing evidence of blatbad-faith spoliation
and prejudice to the opposing partyMicron Technologie$(45 F. 3d at 1328-29. Additionally,

“the presence of bad faith and prejudie@thout more, do not justify the imposition of

dispositive sanctions.ld. at 1329. The district court musk&into account: (1) the degree of

fault of the party who spoliated; (2) the degodéerejudice suffered by the opposing party; ar
(3) whether there is a lesser sanction that avilid substantial unfairse to the opposing party
and, where the offending party is seriously at fault, will serve to deter such conduct by oth
the future. Id. at 1329, (citingShmid v. Milwaukee Elec. Tool Card3 F.3d 76, 79 (3rd Cir.
1994) (internal quotations omitted)). “The distrocturt must ‘select the least onerous sanctio
corresponding to the willfulness of the destruetact and the prejudiceffered by the victim.”
Id. (citing Shmid 13 F.3d at 79).

Before imposing théharsh sanctighof dismissal, a court musbnsider five factors: (a)
the publi¢s interest in expeditious resolution of litigation; (b) the ceuneed to manage itg
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docket; (c) the risk of prejudice to the pasgeking sanctions; (d) the public policy favorin
disposition of cases on their merits; and tfe availability of less drastic sanctionkl. The

factors the Ninth Circuit applies in reviewinghether the district court properly considereg
lesser sanctions prior to dismissal are: (1) Whetthe district court explicitly discussed th
feasibility of less drastic sanctions and expéd why alternate sanctions would not H
appropriate; (2) whether the district court iemlented alternative sanctions before orderi
dismissal; and (3) whether the district court veatrthe party of the possibility of dismissg
before ordering dismissalLeon 464 F.3d at 960. However, thecsend factor isnapplicable

when the spoliation occurs befoaedistrict court has the opponity to compel discovery or

order lesser sanctionsld. Similarly, the third factor is epplicable when the destruction of

evidence occurred before the court had epgortunity to warrthe spoliating party.ld. When
the only factor weighing against dismissal ie fhublic policy favoring disposition of cases o
their merits, this factor is not enough, standahgne, to outweigh the other four factorsl. at
961.

In addition, due process requires a tielsship between the sanctioned party
misconduct and the matters in caversy such that spoliationrtéatens to interfere with the
rightful decision of the caseAnheuser-Busch69 F.3d at 348. Dismissal may be warrants
where: (1) a party has engaged deliberately aeplitve practices that undermine the integrity
the judicial proceedings; (2) a party’s denialsnudterial fact were knowingly false; and (3)
party willfully failed to complywith discovery orders(4) a party falsifieda deposition; (5) in
response to abusive litigationgatices; (6) for concealing daments and violating the court’s
discovery orders; and (79 ensure the orderly administratioh justice and the court’'s orders
Id.

G. Bad Faith.

A determination of bad faith is generallygtered before disposite sanctions may be
imposed under the court’s inherent powenrslicron Technology 645 F.3d at 1326. “The
fundamental element of bad faith spoliationagdvantage-seeking behavior by the party wi
superior access to information necessary for the proper administration of justiceA’ district
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court’s determination of bad faith siuido more than state a conclusida. at 1327. The district
court must first find that spoliation was intention&d. The proper inquiry is whether the part
intended to impair the ability of the adversarty to preserve its claims or defenséd. (citing
Shmid 13 F.3d at 80). If the districiourt finds that a party’sgbal was to obtain an advantag
in litigation through thatontrol of information and evidenc# would be justified in making a
finding of bad faith.” 1d.

The court is not required to find bad faithaward an adverse inference sanctidpple
881 F.Supp 2d at 1147, (“all thatettcourt must find is that He spoliator] acted with a
‘conscious disregardif its obligation.”) Id.

“The court need not find bad faith by tleffending party beforéssuing sanctions for
destruction of evidence; willfulness or fault can sufficeNursing Home Pension Fund v
Oracle 254 F.R.D. 559, 563 (N.D. Cal. 2008) (citingon 464 F.3d at 958). “Sanctions may b
appropriate when the party knew should have known that dested evidence was potentially
relevant to litigation.” Id. (citing Glover, 69 F.3d at 1329).SeealsolIn re: Napster “District
courts may impose sanctions against a partyrtigely had notice thdhe destroyed evidence
was potentially relevant to litigation.” 462 F. Supp. 2d at 1067.

H. Prejudice.

"The party asserting it haseen prejudiced by spoliatiomust show the spoliation
materially affects its substantial rights and is prejudicial to the presentation of itsM&sen
Technology 645 F.3d at 1328 (citing/ilson v. Volksagon of Am., In¢.561 F.2d 464, 504 (4th
Cir. 1977) (internal quotations omitte To satisfy its burden, thgarty asserting prejudice mus

only “come forward with plausible, concretaggestions” about what the spoliated eviden

“might have been.”ld. (citing Shmid 13 F.3d at 80). However, if the court finds the spoliator

acted in bad faith, the spoliatbears the “heavy burden” to shavlack of prejudice to the
opposing party.ld. A party guilty of intentional spoliain “should not easily be able to excug
the misconduct by claiming” that the spoliated evidence was of “minimal implatt(citations

omitted). A party seeking spoliation sanctions need not show the loss of evidence woulg
changed the outcome of the trial, only that speliated evidence “clearly impaired” its “ability
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to go to trial” or threatens to interfere with the rightful decision of the cAsbeuser-Busg69
F.3d at 354.
ll. Analysis.

Wal-Mart’s conduct was not in violation ahy discovery order governed by Rule 3]
However the court finds sanctions are approenatder the court’s inherepower because Wal-
Mart failed to preserve video surveillance eviceand destroyed the soap bottle after it was
notice of Stedeford’s reasonably foreseeablacl&anctions are warrtad because Stedeford’s
report of an injury resulting frorher slip and fall in the store for which she intended to se
medical attention, made a claim reasonably fable. Wal-Mart failed to preserve video ar
destroyed the soap bottle under circumstancesghich it knew or should have known of thei
potential relevance to Stedeford’s claim. Wit had a duty to preserve evidence and w
required to suspend any existing policies relate deleting or destroying evidence and 1
preserve relevant evidence. Wal-Mart's owitiqees require preservation of video surveillang
and other evidence following an incident repoftdditionally, if therewas any question at all
that litigation was reasonably foreseeable thatstion was put to resthen Stedeford retained
counsel who sent Wal-Mart’'s claims managameervice, Sedgewick, a letter demandir
preservation of video and other relevantdence eight days later on December 19, 2013.

As an initial matter, Wal-Mart’s written oppasit claims that Plaintiff has no proof tha
the letter Plaintiff’'s counseadent to Sedgewick was receivieg Wal-Mart. The opposition also
states that Wal-Mart is self-insured, and seenagdgae that the letter sent to Sedgewick was 1
notice to Wal-Mart. The court categorically rejects these arguments. First, the letter was |
Sedgewick via regular mail and facsimileThe motion attaches aopy of a facsimile
transmission confirmation which estabkes the letter was seand received.

Second, there is a presumption that a letter issuance date is tlon deltéch the letter
was mailed.Payan v. Aramark Mgmt. Servs. Limited Partnersdgb F.3d 1119, 1123 (9th Cir|

2007). This is generally referred to as the ithux rule.” “The mailbox rule provides that thq
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proper and timely mailing of a document raiseglauttable presumption that the document hjas

been received by the addressee in the usual tirSetiikore v. BankAmiea Supplemental Ret.
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Plan, 269 F.3d 956, 961 (9th Cir. 2001). The mailbobe ris a “settled feature of the federg
common law.” Id. “As a rebuttable presumption, it does operate as a rule of constructior
dictating that a requirement of receipt shoulddsed as a requirement of timely mailing. Rathe
it is a tool for determining, in the face of oxlusive evidence, whether or not receipt h
actually been accomplished3chikore 269 F.3d at 961. The mladx rule “applies only when
the fact of receipis disputed.”Payon,495 F.3d at 1123 n.4.

A certified mail receipt is not requilefor the mailbox rule to applyTurner v. Dep’t. of
Educ. Hawaij 855 F.Supp 2d 1155, 1165 (D. Haw. 20E2)m’'d 539 Fed. App’x 731 (9th Cir.
2013). The mailbox rule was “dewpled precisely to aid finders tHct in circumstances where
direct evidence of either receipt non-receipt is...not available Tuner, 855 F.Supp 2d at 1167
(quoting Shikore 269 F.3d at 961-63, Iff the absence of ¢huse of registered or certified mail
on the one hand, and a returned envelope or otteation of failed delivery, on the other, botl
receipt and non-receipt are difficult to provenclusively.” ) (internal quotations omitted).

Third, to the extent Wal-Mart is arguing th&edgewick’s receipt of the preservatio
letter was not notice to Wal-Mart, the court categdly rejects this argument as well. During
oral argument, and in many prior cases befoeectburt, Wal-Mart has described Sedgewick
its third-party claims manager adjuster. Under general agencinpiples, notice to an agent is
notice to the principal. The Ninth Circuit haated the Restatement (Third) of Agency as t
federal common law of agency. Agency is the fidocrelationship that &es when a principal
manifests assent to an agent that the agenitattabn the principal’'s b&lf and subject to the
principal’s control and the agentanifests assent or otherwisensents to act on the principal’s
behalf. Restatement (Third) of Agency 8§ 1.01 (208égalsoSarei v. Rio Tinto, PLC487 F.3d
1193, 1202 (9th Cir. 2007), on reh&n banc550 F.3d 822 (9th Cir. 2008) (citingoriarti
Glueckert Funeral Home, Ltd155 F.3d 859, 866 n.15 (7th Cir. 1998) for the proposition t
federal common law of agency is dedvigom the Restatement of Agenc®un Microsystems,
Inc. v. Hynix Semiconductor, In&G22 F.Supp 2d 890, 899 (N.D. Cal. 2009) (“federal comm

law is in turn guided by those pdiples set forth in the Restatent of Agency.”). Agency can
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be established expressly, by a showing of actual authority, or inferred, by finding app
authority or ratification.ld. 88 2.01, 2.03. 4.01.

The knowledge of an officer or agent ispmted to the corporation when the age
obtains the knowledge “while actimg the course of his employmeand within the scope of his
authority, and the corporation ¢harged with such knowledgeesvthough the officer or agent
does not in fact communicate hiadwledge to the corporation.Strohecker v. Mut. Bldg. &
Loan Ass’n of Las Vega84 P.2d 1076, 1077 (Nev. 1934); Restatement (Third) of Ageng
5.03 (2006);USACM Liquidating Trust v. Deloitte & Touche, LLF64 F.Supp 2d 1210, 1227
(D. Nev. 2011). (“USACM”). *“Ordinarily, an agén failure to disclose a material fact to i
principal does not defeat imputation, not daes fact that the amt's action otherwise
constitutes a breach of duty owed the princip#d.”

Wal-Mart, like many large companies, ielf-insured. Like many self-insured

companies, Wal-Mart contracts with a third-gaatiministrator, Sedgewick, to handle the claims

that arise under its sedlisured program. 1-2 New Applam Insurance Law 8§ 4.03[6] (2015)
A third party administrator investigates and atfuclaims in much the same way as a typid
claims adjuster working for an insurer, evaough payment of the claim will come from a sel
insured company rather than an insuriet. “A claims adjuster is considered an agent of his
her principal, either the insurer the insured, and the law of agency applies to determine if
adjuster’s conduct or knowledgdll be imputed to his or heprincipal.” 1-2 New Appleman
Insurance Law 8§ 4.03[2] (2015) (citirghubb & Son v. Conselv26 N.Y.S. 2d 398, 400 (N.Y.
App. Div. 2001) (finding that adgier was not exempt from aggnprinciples). Since third-
party claims administrators perform the same fioncas a claims adjusten behalf of a self-

insured company, but on a contractual basis, thirt@a@ministrators are also subject to agen

principles. Id. Seealso,Diaz v. Fed. Express CorB73 F.Supp 2d 1034, 1041, 1045 (C.D. Cal.

2005) (noting that “Sedgewick Claims Managemg&etvices, Inc. was the “agent” of a self
insured defendant in its capacity as the defetislathird-party administrator for worker’s

compensation claims).
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In this case, Ms. Stedeford indicated she had injured her knee, reported the injlry t

multiple employees, and the incident and witness reports reflect that she intended tg se

medical treatment. The duty to preserve releeardence was therefore triggered on December

11, 2013. The assistant store manager diretttedasset protection manager to collect a

preserve evidence in accordance with Wal-Mart’'s own policies.

Wal-Mart received notice that Plaintifiad retained counsel who demanded that

evidence, and in particular, video evidence kese@rved eight days later. There is no question

that Sedgewick Claims Management Services,Wwas Wal-Mart’s thirdearty administrator and

agent. As such, Sedgewick’s knowledge of mi#is claim is imputed to Wal-Mart, and Wal-

Mart had a duty to preserve i its agent, Sedgewick, received the letter. Wal-Mart was

obligated to suspend its usual practices relatingeteting or destroying video evidence and

preserve it. Wal-Mart has a duty to see tisitemployees are actually complying with it

(0]

U7

detailed instructions and policies that are intended to comply with its legal obligations tc

preserve, and to verify that @loyees are actually complyingApple,881 F. Supp. 2d at.1147

Wal-Mart also has a duty to see that its ageand corporate officers having notice of its

discovery obligations communicate those oddigns to the employees in possession
discoverable materialdd. at 1070.

Wal-Mart next claims that there is no prodditiideo surveillanceobtage of the incident

exists. The court disagrees. Wal-Mart’'s oppositraorrectly claims 10 minutes of video of the

front register where the incideatcurred was produced in thissea However, the video which
was produced in discovery and pided to the court as an exhilbo the motion contains fifty
minutes of uninterrupted viewingf the same fixed location. €hvideo footage abruptly ends
approximately 10-13 minutes before Plaintiff's shipd fall. (The time of the incident was eithg
3:40 or 3:43 based on the refsoand witness statements).

Wal-Mart has no explanation at all for the fadluo preserve videof the incident. This

is information in Wal-Mart’'s exlusive possession and contrduring oral argument, counse

for Wal-Mart indicated he had no idea whyethvailable video abruptly ended ten minutegs

before the accident and acknowledghat the jury would expesbme explanation. The cour
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finds Wal-Mart’s willful ignorance concerningeéhack of preserved video both disturbing, and

an indication that Wal-Mart does not adeqlyammmunicate its preseation duties to store
level employees responsible for preservation of g@tnrelevant evidence. That its litigation

counsel did not bother to find owhy video of the incident was npteserved, even in the face

of a motion for spoliation sanctions, is indicativatefconscious disregard of its duty to preserye

potentially relevant evidence.

The court is also troubled by experience in presiding over many Wal-Mart cases in |mor

than fifteen years on the bench in which Wal-Mart has had and produced video evidence when

is favorable to Wal-Mart, e.g., when video shadwws plaintiff failing to pay attention, drunk or
otherwise impaired, causing or contributing to dlceident, or immediately getting up after a fa|l

and continuing shopping. In a number of praases Wal-Mart has exphed its failure to

preserve video by claiming the incident was naptured on camera. Wal-Mart has oftgn

explained that the reason certain areas of sttwe®t have video footage is because its cameras

are primarily focused on high traffinjgh security areas, and in pautar its cash registers. This

incident occurred in front of the front cash regisarea of the storeAn abrupt end to fifty

minutes of video in front of the cash registées minutes before the accident is therefoye

inherently suspect in light ofvhat the court has been to&bout how Wal-Mart focuses its
camera coverage in prior cases.
Moreover, in response to this motion andnmany prior Wal-Mart cases the court and

opposing counsel are told that WWart is self-insured. Theourt and opposing counsel hav

[1°)

frequently been reminded by Wedart's litigation counsel ad company representatives in

settlement conferences that any settlemenjudgment comes out of the individual store

manager’s “bottom line”, i.e., potential storeofi. The court and opposing counsel are often

told that payment of settlements will reduce not anlstore’s profitability but will result in less

money available for employee bonuses. Knowleitige paying a settleme or judgment will

reduce profitability and adversely affect emmeybonuses at the store level may legitimately pe

intended to give managers and employees an incentive to see that the premises are
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maintained. However, that knowledge may htheeopposite effect on impressing on manage

and employees the duty to presepatentially unfavorable evidence.

Wal-Mart's opposition attempt® shift the burden to Plaintiff to conduct discovery to

determine why there is no video of the incidentisTunavailing argument is straight out of “thg
best defense is a good offense” playbook. The aegtimverlooks the fact that it is Wal-Mart’s
obligation to preserve, not Plaintiff's obligatido explore, through expensive discovery, wh
the evidence was not preserved. CertainhyStédeford had conducted discovery, the recd
would be more fully developed, and the cowduld have information on which to determin
whether the video was intentionally or merely ligmtly destroyed. Wal-Mé&ahad the ability to

find out the truth but failed to do so. Therents question that the sodyottle was intentionally

destroyed. Store level employedisl not understand why it wasleeant or should have beer]
kept, even as litigation counstlld the court he wasorry it was destroyed because he col
have explored a potential claim against a vendonamufacturer. Wal-Mart failed in its duty tg
explain its preservation duties tike employees responsible irethirst instance for preserving
relevant evidence.

The Customer Accident Investigatiomda Reporting Form signed by Assistant Sto
Manager Huss, now Jackson, and Asset ProtedWlanager, Wanda Stillwell, indicates thg
video footage was available. Directly belde form where the question asks whether vid
footage is available, the form is circled “yemid contains the remafkould not tell if it was
dropped or leaked from a customer cart prior ®ftll.” This strongly sggests that the footagq
of the incident was reviewed and whoever egxed it determined that liquid was dropped ¢
leaked before the fall. It also suggests that author of the repodould not tell whether the
soap spill on the floor was dropper leaked from a customer tarior to the fd. The most
reasonable inference from the evidence that doiss isxthat the soap bottle was the source
the liquid on the floor that caused the fall, anat tthere was video of liquid on the floor befor
the incident. The form that was filled out, staents and the fifty minutes of video that wel
preserved and reviewed persuade ¢burt that video of the incideexisted. Video of the front
cash register area where the accidseurred was unquestionably relevant.
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Wal-Mart next argues #t it had no duty to preserveetldish soap bottle because it wg
not relevant evidence. Howevaet, least two Wal-Mart empl@gs concluded that the damage
liquid soap bottle was the likely source of tiiguid that was spilled on the floor where th
Plaintiff fell. Wal-Mart's opposition argues ehbottle was destroyed because the employsg
involved in investigating the ingent only “presumed” the bottle was the source of the liquid
the floor and did not “know” it was the source. Wyer, any opportunity to explore the truth g
the matter was destroyed when Wal-Mart aB&d the evidence. Yet Wal-Mart's oppositio
suggests its litigation stragjg is to argue the involee employees made unsupporte
assumptions. More significantly, during omigument, counsel for Wal-Mart conceded th
damaged soap bottle was relevant by arguingdeesorry it was destroyed because if Wal-Mg
preserved it, it would have enabled Wal-Mareiglore whether it could pursue a claim again
a vendor or manufacturer of the product. Tloart finds that Wal-Mart failed to preserve

relevant evidence.

Wal-Mart’'s opposition to the motion attachée declarations of Ms. Matheny and Ms.

Jackson (nee Huss). Ms. Jackson’s declaratiensahat she is the Assistant Store Manager
the store in issue. Jackson Declaration in December 11, 2013, she prepared an incid
report following Ms. Stedeford’'s pert of a slip-and-fall incident.Id. 2. Following the
incident, she filled out a video request form and turned the form over to the Asset Prot
Manager, Wanda Stillwell, who had familiaritwith the camera system and Wal-Mart’
protocols for searching for and preservindeo footage following a customer incidemd. Ms.
Jackson asked Ms. Stillwell to obtain footageha incident area, if available, one hour befo
and one hour after the incidend. Ms. Stillwell signed the viderequest form on December 11
2013, confirming that she had searched for footade Ms. Stillwell provided Ms. Jackson with

the signed video request form and a disk dewi footage she had foundtbg incident areald.
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Ms. Jackson did not review what was on the disk, but ensured that both the completed fequ

form and disk were included in Ms. Stedeford’s incident file. Ms. Stillwell no longer works
the company.ld. 5. Ms. Jackson did not witness MslI8ell's search forthe footage of the
incident area or her transfer thfat footage to a disk and dosst know whether the camera tha
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caught the pre-incidenbétage of the incident area was a movable camita. Ms. Jackson
does not know whether the incident itself wasteegal by any Wal-Mart camera, or whether th
ten minutes preceding the incident was captured by any Wal-Mart caldera.

Ms. Jackson’s declaration sal indicates that AssistaManager, Heather Matheny
responded to the customer injuicode on December 11, 2018]. 7. Ms. Matheny’s witness
statement indicated that she discovered adrdbottle of soap “kinda in that arealtl. Ms.
Jackson observed the bottle disaaeeby Ms. Matheny with damage to its cap “consistent w
it having been placed under heavy items in a customer’s clatt."The cap had been broken
leaving only a piece of the cap behindd. Based on what she saw where the bottle w
discovered, she concluded and natetier incident report “that éhbottle was the likely source
of the liquid.” Id. She understands from her trainingdeexperience at Wal-Mart “that we dd
not need to preserve physicalidence unless thatvidence was dirdgt involved in the
customer injury.” Id. 9. She knew afio reason to savbe bottle because ‘ftvas not directly
involved in this incident and no oneas sure whether the spill haden come from this bottle.”
Id.

Ms. Matheny’s declaration states that stes the Assistant Manager at Wal-Mart o
December 11, 2013, and responded to an injury code involving Ms. Stedeford. Ma|
Declaration 111, 2. Aftehe incident, she looked for anytigi that might have been the sourg
of the liquid on the floor where thmustomer said she had slippettl. 3. She found a soaf
bottle on top of a beverage cooler next to Riegil. She did not know whether the bottle w
the actual source of the spill, but assumed ghnbe and informed her manager, Ms. Jacks(
about what she foundd. 4. The bottle was damageécause the cap was broked. 5. The
top of the bottle was indented apdrt of the cap was broken offld. She concluded this
damage was “consistent with a customer loatieavy items onto the top of the bottle, with th
bottle in the shopping cart.”ld. She “dropped the bottle offiith Claims, which is the
department in our store that passes any damaged merchandiskel” Based on her training
and experience with Wal-Mart, employees “arguieed to deliver damaged merchandise to t
Claims Department.id.
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Based on the record before the coure tQuestion is not wdther sanctions are
appropriate, but what samn fits the violation. Any spoligon sanction the court imposes mus
be appropriate to the condutiat triggered the sanctionChambers 501 U.S. at 44-45. The
harsh sanction of dismissal ot warranted. However, thewt concludes that evidentiary
sanctions and an adverse inference instructiermarranted. Plaintifhas been prejudiced by
the failure to preserve theideo and soap bottle Wal-Magmployees involved in the
investigation concluded was the source of tgaitl on the floor. Wal-Md’s litigation position

is that Plaintiff has no proof it was negligeatd its employees made unsupported assumpti

about the source of the liquid on the floor. WAst can hardly argue Plaintiff cannot prove he

case because it destroyed the best evidence ofdidatr did not occurPlaintiff is reduced to
relying on her own testimony, that her daughter who was witier, and the reports of Wal-
Mart current or former employees whose lawg/ say they did not have a basis for th
conclusions they reached. Plaintiff is forcexdrely on incomplete and spotty evidence |1
support her claims.

Wal-Mart failed to preserve evidence aftewas on notice Plaintiff claimed she wa
injured and intended to seek medical attentidal-Mart's agent, Sedgewick received forma
notice of Plaintiff's retention otounsel and demand to preseerght days latergiving it an
additional opportunity to comply with its legdity. It could have and should have taken st¢g
to see that relevant evidence was properly pveser It did not and haso explanation for it.
The court finds Wal-Mart acted iconscious disregard of its ldgduty to preserve evidence
However, there is no evidence Wal-Maxtentionally destroyed evidence.

The court finds that two evidentiary sanctiarsd an adverse inference instruction wi
best accomplish the goals of deterring Wal-Mantl others from failing to comply with their
preservation duties, place the risk of an eromsgudgment on the partysqonsible for the lack
of evidence, and restore Stedeford to the mosithe would have been but for Wal-Mart's
failure to preserve relevantidence. First, theaurt will preclude Wal-Mart from introducing
evidence, testimony or argumentasf innocent explanation for thack of video of the incident.
Having declined to learn the truth, and provideegplanation before the close of discovery or
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response to this motion, Wal-Mart should not benpeed to explain away the lack of video t(

D

the jury. Second, Wal-Mart Wibe precluded from presenting evidence contradicting the

observations and conclusionsits own employees who were inved in the investigation that
there was liquid on the floor in front of the ca®lyister area before the incident, believed
come from a soap bottle found nearby. Finalhg jury should be givean adverse inferencg
instruction that Wal-Mart had a duty to preserve relevant evidence on the date of the ing
failed to comply with its legabbligation, and that #hjury may infer thathe evidence would
have been favorable to the Pl#inand unfavorable to Wal-Mart.
IT IS ORDERED Plaintiff's Motion (Dkt. #39) isGranted in part and Denied in part

consistent with the sanctionsuind appropriate in this order.

Dated this 24th day of June, 2016.

to

ider

A - %
PEGGYA:

UNITEDSTATESMAGISTRATE JUDGE
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