In re: Application of Kate O&#039;Keeffe to Issue Subpoena for Takin...cuments in Foreign Proceeding
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

IN RE APPLICATION OF KATE O’KEEFFE )
TO ISSUE SUBPOENA FOR TAKING ) Case No. 2:14-cv-01518-RFB-CWH
DEPOSITION OF PRODUCTION OF
DOCUMENTS IN FOREIGN ORDER
PROCEEDING. )

This matter is before the Court on Kate O’Keeffe’'s (“O’Keeffe”) motion for issuance
subpoena re: discovery (doc. # 53), filed January 7, 2016, Objector Venetian Casino Resort, L
(“Venetian”) response (doc. # 55), filed Januaby 2016, and O’Keeffe’s reply (doc. # 56), filed
February 4, 2016. Also before the Court are O’Keeffe's notices (docs. # 59, # 61), filed
February 23, 2016 and March 18, 2016.

BACKGROUND

On September 18, 2014, O’Keeffe filed ex papgplications for a court order to obtain
discovery for use in foreign proceedings pursuantto 28 U.S.C. § 1782(&)o&eé¢ 1-5. According
to O’Keeffe, the documents and other materialspsenaed will be used in a lawsuit adjudicated ir
Hong Kong, People’s Republic of China, to which steeparty. O’Keeffe explns that the discovery
sought will aid in her defense against a libelroléiled by Las Vegas Sands Corporation’s (“LVSC”)
Chairman and CEO, Sheldon G. Adelson (“Adelsoallgging that an article authored by O’Keeffe
and published by the U.S., European, and Asian editions of the Wall Street Journal falsely refert
him as “foul-mouthed.” Doc. # 1 at 3. O’Keeffe asserts that the subpoenaed parties have rel

information demonstrating Adelson’s “tendencyse foul or otherwise offensive language.” dd
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6. The Court granted O’Keeffe’s applications on October 21, 2014, but noted that the subpognaed

parties could file motions to quash. S&ec. # 18. Thereafter, the subpoenaed parties filed a joipt
motion to quash, which the Court denied, finding thatsubpoenas satisfied the requirements of 28
U.S.C. 8§ 1782 and Intel Corp. v. Advanced Micro Devices, 52 U.S. 241, 264 (2004). Seec.
#19; Doc. # 43.

On January 7, 2016, O’Keeffe filed a motiorstdbpoena Jonathan Allan Molnar (“Molnar”),
who served as Adelson’s security guard frad@8 to 2013, to produce documents and appear af a
deposition for questioning. SB®c. # 53. The Venetian filed apposition, to which O’Keeffe filed
areply._Se®oc. # 55; Doc. # 56The partie: subsequent appeare before this Couri for a hearing
on February 29, 2016, after which the Court took the matter under submiSe¢ Doc. # 60.
DISCUSSION

1. Legal Standard
A district court may grant an application puasatito 28 U.S.C. § 1782 if: (1) the person from

whom the discovery is sought resides or is founthendistrict of the district court to which the

14

application is made; (2) the discovery is for usa proceeding before a foreign tribunal; and (3) the
application is made by a foreign or internal triboraany interested person. 28 U.S.C. 8 1782(a); sge

alsoln re Republic of EcuadpNo. 3:10-80225-CRB-EMC, 2010 WL 3702427, at *2 (N.D. Cal

Sep. 15, 2010). However, althougbaurt has the authority undefl82 to grant an application, it
is not required to do so. Inf@42 U.S. at 264. The U.S. Supre@wurt identifies several factors that

a court should take into consideration whemion a § 1782 application: (1) whether the materid|

sought is within the foreign tribunal’s jurisdictional reach and thus accessible absent § 1782 aid;

(2) the nature of the foreign tribunal, the dwer of the proceedings underway abroad, and the

receptivity of the foreign government, or the court or agency abroad to U.S. federal-court jurisdictipnal

assistance; (3) whether the § 1782 request conceatteanpt to circumvent foreign proof-gathering
restrictions or other policies of a foreign countnthe United States; and (4) whether the subpoena
contains unduly intrusive or burdensorequests. In re Republic of Ecuad®®10 WL 3702427, at
*2 (citing Intel, 542 U.S. at 264-65).

I




© 00 N oo 0o b~ w N P

N N N N DN DN DN NN R R R R R R Rp R p R,
0o N o O~ W N P O © 0 N o 0 A W N B O

If a district court grants a § 1782 application, the subpoenaed party can move to quas
subpoena, but bears the burden of persuasitie course of civil litigation. Sda re Ex Parte Apple
Inc., No. MISC 12-80013 JW, 2012 WL 1570043¢hat(N.D. Cal. My 2, 2012); see alsderaeus
Kulzer, GmbH v. Biomet, In¢633 F.3d 591, 597 (7th Cir. 201Pnce a section 1782 applicant

demonstrates need for extensive discovery for aid in a foreign lawsuit, the burden shifts tc
opposing litigant to demonstrate, by more than anggyoric, that allowing the discovery sought (or
a truncated version of it) would disserve the statutory objectives.”).
2. Parties’ Arguments

The Venetian does not dispute tbéeeffe’s application satisfie 1782 and thintelfactors.
However, the Venetian asks the Court to deny the application because the information soug
purportedly subject to the terms of a confidenticagreemer thai prohibits Molnar from disclosing
any information or documents regarding AdelsoMoinar’s former employment with the Venetian,
a subsidiary of LVSC. The Venetian explains that Rule 45tloé Federal Rules of Civil Procedure

(“FRCP”) requires this Court to quash the subpdsause it would mean “disclosure of privileged

or other protected matter[s]” that fall under theeggnent. Doc. # 55 at 4 (citing, among others, Fed.

R. Civ. P. 45(d)(3)(A) and Insulate Am. v. Masco Cp?27 F.R.D. 427, 434 (W.D.N.C. 2005)). The

Venetian also points out that the agreement proddesitomatic remedy in the form of a preliminary
injunction to prevent Molnar’s breach of the agreeim@ihe Venetian then points out that the instan
application purportedly fails to identify O’Keeffet®unsel that obtained information from Molnar,
the context of Molnar's statements, an affidavit or sworn statement from Molnar, and ot
information that would allow the Court to detenmthe “probative value” d¥lolnar’s testimony. Id

at6. The Venetian further contends that the “oe@son” O’Keeffe obtained any relevant information

1 The Venetian cites to the following provisions of the confidentiality agreement: “It is further specifica
understood and agreed that the Employee will make no disclosure, whether during or subsequent to the term
Employee’s Employment by Employer, of any informatioonfedential or otherwise, including but not limited to the

identity, addresses, conversations, meetings, events, affaaf,other matters, respecting Sheldon G. Adelson or hi$

family, relatives, [or] business interests...” Doc. # 55 at 5 (citing Doc. # 55 at 10-12)).

“The employee hereby further agrees to maintain ir,tassEmployer’s propertyll documents and other data
concerning Employer and its affairs, employees, principals, directors, officers..., including his own work papers of any
including telephone directories and notes, and any and all copies thereof in his possession or under his contro
specifically understood and agreed that no disclosure of tomyriation, confidential or otherwise, including but not limited
to the identity, address, conversations, or other matters, may ever be made with respect to Employee’s Employer.
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from Molnar was through the confidentiality agment at issue, which purportedly suggests thg
O’Keeffe improperly induced Molnar to breach the agreement in violation of Nevada law goverr
intentional interference with contractual relations. alid6 (citing J.J. Industries, LLC v. Bennétt

P.3d 1264, 1267 (Nev. 2003)).

O’Keeffe, in respons argue thatthe Venetiarerroneousl assert the existenc of ar overly-
broad confidentiality agreement that would preclude discovery despite “a substantial bod)
authority” holding that documents and other information are not immune from discovery mer
becaus ar agreemer exists requiring confidentiality Doc.# 56 at 7 (citing, among others, Church

v. Dana Kepner CpNo. 11-cv-02632-CMA-MEH, 2013 WL 24433t * 3-4 (D. Colo. Jan. 2, 2013)).

O’Keeffe nextargue thai contraryto the Venetian’«assertio regardin( Rule 45 of the FRCP “it is
well settlec thar a conceri for protecting confidentiaity does not equate to privilege, and that [the
requestecinformatior anc document are not shielde«from discoven on the sole basis that [ ] they

are confidential.’ 1d. ai 7 (citing, amon¢ others Sonnincv. Univ. of Kansa Hosp Auth., 22CF.R.D.

633 64z (D.Kan.2004)) O’Keeffe adds that courts have generally held that confidentiality concer
car easilybeaddressethrouglaprotectiveordeior “othermeasure shor of quashinithe subpoena.”
Id. a110(citing,amon¢others Southwes Reg’l Counci of Carpenterv. McCarror, No.CV14-2762-
PA (JCX), 2014 WL 10917114, at *1-3 (C.D. Cal. Dec. 5, 201 O’Keeffe ther argue thét she

would be oper to having a protective ordel in this case bui doe: not know if Molnar possesstany
compan' document or will be represente by counselanc suggests that eitt Molnar’s counse or
this Court review any documents that might be subject to a protective order.

O’Keeffe also argues that the Venetian neither asserts an applicable privilege, nor demong
potential injuries or prejudice that wo resul from Molnar’s deposition and, as such, Molnar may,

answe question abou hisemploymen' 1d. at11 (citing Kalinauska v. Wonc, 151F.R.D 363 366-

67 (D. Nev. 1993)). O’Keeffe next points out thhé authority cited by the Venetian are readily|
distinguishable because the cases involve actual confidential or proprietary information, wherea
case involves non-confidential information thatubject to a non-disclosure agreement. According
to O’Keeffe, moreover, courts have refused toabtiparty to prevent discovery regarding matters thg
a party put directly in issue, especially gases where the opposing party bears the burden

establishing “truth.”_ldat 12-13 (citing Condit v. Dunn225 F.R.D. 100, 108-09 (S.D.N.Y. 2004)).
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O’Keeffe then argues that the Venetian “disingehgdails to mention a provision in the agreement
that excepts judicially compell discovery? anc disregirds the fact that it has been given an
opportunity by this Court to oppodisclosur:of the limited categorie of informatior O’Keeffe seeks.
O’Keeffe further argue thai the Venetian'«insistenc on ar affidavit anc othei informatior relating

to Molnar finds no support in law and is actually contrary to case lavat k.

At oral argumen the Venetiar poinis to the distinction between private and public

conversatior thaimay have beeroverhear by Molnarin the courstof hisdutiesasabodyguarcand
guestion therelevance scope ancadmissibility of the informatior sough by O’Keeffe from Molnar.
In addition the Venetiar cortends thai if Molnar present document othel thar his termination
agreemer althe depositior ther those document would have beet “stolen” from the company The
Venetiar thereforicsuggesithat if Molnar present any suct document<ar in camer. review should
be conducte by the Courior O’Keeffe shoulcforwarc the document to opposin(counse for review
to ensure that any confidential information is properly protected.

Also ai oral argumen anc filed in a nctice, O’Keeffe argues that Judge James C. Mahan
(“JudgeMahan™ alread\decide(the questiolof whethe atemporar restraininiordelor preliminary
injunctior shoulc issue to prevent the deposition dioamer employee bound by a confidentiality
agreemen O’Keeffe adds that Molnar went with Adelson on business meetings, which is why
O’Keeffe believes that Molnar would have infortioa relating to the Hong éng litigation. As to the
Venetian's accusations directed at O’Keefi@sinsel, O’Keeffe andounsel deny any wrongdoing,
explaining that they were not aware of a coaifitlality agreement between Molnar and the Venetiary,

and only learned of Molnar because he wasiptesly involved in a lawsuit with AdelsorlLastly,

—t

O’Keeffe asks to be allowed to move forwardhathe deposition once the Court grants the instar
request, even if the Venetian files objections to the Court’s order.
I

2 O’Keeffe cites to the following provision of tlenfidentiality agreement: “If the employee... nonetheless is

legally compelled to disclose Confidential Information to any tribunal or else would stand liable for contempt or suffer ¢ther

censure or penalty, the Employee may, without liability heresig]abe to such tribunal only that portion of the Confidential
Information which the Employee is legally required to dise|lgrovided that the Employee exercises his best efforts {o
preserve the confidentiality of the Confidential Informatinoluding, without limitation, by cooperating with the Employer
to obtain an appropriate protective order or other reliablirance that confidential treatment will be accorded th
Confidential Information by such tribunal.” Doc. # 56 at 9 (citing Doc. # 55 at 11).

11
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3. Analysis

a. 8 1782 an(Intel Factors

Because the parties do not dispute that O’Keeffe’s current application satisfies the statditory

requiremeniof 8§ 178z ancthe Intel factors anc areview of the applicatior reveal:thalit meet: these
requiremers, this Court limits its discussion to only those issues and arguments presented b
parties in their briefs and at oral argument.

b. Confidentiality Agreement

The Couri first reject: the Venetian’s assertion that the confidentialityeagnent between
Molnar and the Venetian precludes Molnar from providing responsive information to O’Keeff
subpoena. Confidentiality agreements do not bscodiery, and a general interest in protecting
confidentiality does not equate to privilege. Ske¢’l Union Fire Ins. Co. of Pittsburgh, PA v. Porter
Hayden Cq.No. CIV. CCB-03-3408, 2012 WL 628493, at(@2. Md. Feb. 24, 2012) (“There is no

privilege for documents merely because theg aubject to a confidéality agreement, and
confidentiality agreements do not necessarily dhacovery that is otherwise permissible and

relevant.”); Sonnino v. Univ. of Kansas Hosp. Aulin. CIV.A.02-2576KHV-DJ, 2004 WL 769325,

at*3 (D. Kan. Apr. 8, 2004) (“Parties cannot cregbealege against civil discovery by mere written
agreement” and “litigants cannot shield otherwisealerable information from disclosure to others
by agreeing to maintain its confidentiality, and cannot modify the Federal Rules of Civil Procec

by agreement.”); Zoom Imaging, L.P.St Luke's Hosp. & Health Netwark13 F. Supp. 2d 411, 417

(E.D. Pa. 2007) (confidentiality agreements dopretlude disclosure for purposes of discovery)
Young v. State Farm Mut. Auto. Ins. C469 F.R.D. 72, 77-80 (S.D.W.Va.1996) (same); Uniteq
States v. Davis702 F.2d 418, 422 (2d Cir.1983) (same); Grumman Aerospace Corporatior

Titanium Metals Corp. of Am91 F.R.D. 84, 87 (E.D.N.Y.1981) (same); see &abnauskas v.

Wong 151 F.R.D. 363, 367 (D. Nev. 1993) (noting “liberal nature” of discovery and clause
confidential settlement agreement providing for judicially comp discovery, thereby allowing

deposition of former employee); Saini v. Int'l Game TedB4 F. Supp. 2d 913, 923 (D. Nev. 2006)

(“[confidentiality] agreements might not be enforceabif the agreement is being used by one part

within the context of litigation to suppress alvarse party’s access to evidence...”); Federal Opsg
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Market Committee of the Federal Reserve System v. Ml U.S. 340, 362 (1979) (“As with most

evidentiary and discovery privileges recognized by law, there is no absolute privilege for trade se
and similar confidential information.”). As such, Molnar’'s confidentiality agreement with th
Venetian is not a valid basis for withholding discoverthis case, and the information and document
O’Keeffe seek are not shielde( from disclosure merely because they have been designated
“confidential” in an agreement.

The Courialscnotesthaithe “Forcec Disclosure” clause of the agreement explicitly recognize
tha Molnar may, by “oral questions, interrogatories, requests for informat document in legal
proceeding:[and]subpoenals...” be“legally compelle(to disclost Confidentia Informatior to any
tribunal.” Doc. # 55 at 11 (emphasis added). Thasigion indicates that the agreement contemplate

disclosuriin the instan contex anc thaithe Courthasauthorityto ordeidisclosure See Kalinauska,

151 F.R.D ai 367 (consider claust in confidentia settlemer agreement providing for judicially
compelled discovery in allowing deposition of former employee).

With respect to any “privacy” or “confidentigbiivilege, moreover, the Court notes that courtg
in this and other circuits have refused to allyarty to invoke the privilege to prevent discovery
regarding matters that a party places in controversy, finding that a party waives the privileg

seeking damages for the alleged injuries. The reasoning behind these decisions lies mainly

fairness (or unfairness) of allowing a defamation pitfjfor instance, to pursue an action for damages$

while simultaneously withholding discovery of tedals that might disprove or undermine that
plaintiff's assertions._See e.@&w. Reqg’l Council of Carpenters v. McCarrdfo. CV14-2762-PA
(JCX), 2014 WL 10917114, at *2 (C.D. Cal. Dec. 5, 2014); Doe v. City of Chula,\I8€F.R.D.
562, 569-70 (S.D. Cal. 1999); see digpazaryan v. ZalmayeWo. 11 CIV. 2670 PKC GWG, 2012
WL 137574, at *2 (S.D.N.Y. Jan. 12, 201Rungmire v. Alabama State Unj\i51 F.R.D. 414, 419

(M.D. Ala. 1992). The Court is persuaded bisthody of case law and finds that it would be
fundamentally unfair to deprive O’Keeffe of the discovery she seeks.

Further, discovery is prof here becaus¢under the Venetian's expansive theory of privacy
or confidentiality, there would be no need &y privilege, including discovery and evidentiary

privileges concerning information and documentpgaisons receiving discovery requests could obtai
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relief from disclosure and foreclose deposition qoestiabout conversationdeeant to claims and

defenses by simply designating information and materials as “private” or “confidential.” T
Venetian’s theory, carried to its logical conclrsiwould leave little that could not be designated a
off-limits under a doctrine that recognized as lmgdan agreement that conversations and documer
remain confidential. This Couredlines to adopt such a rule, especially since it would allow “partie
to freely withhold information and documents frdieclosure, and to randomly police discovery base
on arbitrary perceptions... without justification or notice.” $e&#ley v. Smith’s Food & Drug

Centers, InG.No. 2:14-CV-00856-RCJ, 2014 WL 6474026%4(D. Nev. Nov. 19, 2014). As such,

the Court finds that the confidentiality agreement between Molnar and the Venetian does not pre
O’Keeffe from obtaining the information she seeks.

C. Relevance, Scope, and Admissibility

The Courinexireject:the Venetian'tassertio thaithe requesteinformatior is irrelevant out
of scope ancinadmissible Rule 45 of the FRCP sets forth theies and obligations of parties issuing
subpoena Fed.R.Civ.P. 45(d)(3)(A). Courts considarious factors in deciding motions to quash
or modify a subpoen:including the breadtl or specificity of the discoven reques anc the relevance

of the requested informationSee Moon v. SCF Poo Corp, 232 F.R.D 633 637 (C.D. Cal. 2005).

In determining relevance, a court is guided byeR6, which is incorporatl by Rule 45, and states

that discovery may be obtained “regarding any non-privileged matter that is relevant to any p3g

claim or defense and proportional to the needseotéise.” Fed.R.Civ.P. 26(b)(1); In re Subpoena of

DJO, LLC 295 F.R.D. 494, 497 (S.D. Cal. 2014) (discostandards under Rule 26 are incorporate

by Rule 45). Where, as here, the relevanceefriformation sought is called into question, a cour
considers whether the information “bears on, or reddgicauld lead to other matters that could beat
on, any issue that may be in the case.” O’Shea v. Am. Solar SqINtnd4CV894-L (RBB), 2016
WL 701215, at *2 (S.D. Cal. Feb. 18, 2016).

Upor review the Courifinds thaithe discoven soughis clearly relevanianc within the scope
of O’Keeffe's defens agains Adelson’s libel claim. Specifically, any information or evidence
obtaine( from Molnar that would show Adelson’s “tendency to use foul or otherwise offensiv

language is relevan anc within the scopt of O’Keeffe’s defens showing the truth of hel description

he
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of Adelson as “foul mouthed.” Doc. # 1 at 3, 6. Given such, the Court finds that the Venetian’'s

fleeting, unsupported, and conclusory assertionrdagg the subpoena’s purported irrelevance ang
lack of scope fails to meet the “heavy burden” the Venetian mustfor discoven to be deniecin

this case.Blankenship v. Hearst Co, 519 F.2d 418, 429 (€ Cir. 1975).

The Courtalscfindstharany distinctior betweel private anc public conversatior thaiMolnar
may have overhear in the courseof his dutiet is a questiol of admissibility anc properly before the
Honc Kongcourt The Venetian is reminded that this Cauged not consider whether the discovery
sough be admissible or discoverable in Hong Kong, as explained in this Court’s prior order in
action. Se¢In re O’Keeffe, No. 2:14-CV-1518-RFB, 2015 WL 1308546 (D. Nev. Mar. 24, 2015).

d. Injunction

The Courtalscreject:the Venetian’«assertio thaiit is entitlec to ar automatitinjunctior that
wouldpreven Molnar’s depositior by virtue of the existenc of the confidentialityagreemer atissue.

In this district, Judge Mahan rejected a similar contention and denied applications for a tempg
restraininiordelanc preliminary injunction that would prevent Adelson’s former chauffeur from being

deposec finding any allegecharmstoc speculativ to warran relief. See Interface Operations LLC

v. Kwame Luangis;, No. 2:16-cv-00280-JCM-CW (D. Nev.Feb 22,2016) Given such, the Court

finds that the Venetian is not entitled to an automatic injunction.

e. Other Issues

The Cour agree with O’Keeffe thai the Venetian fails to cite any authority in support of its
demanifor a sworr affidavit, alonc with othelinformation relatinc to Molnar anc thereforewill not
instruc O’Keeffe to satisfythestrequirement: The Court also finds no evidence that O’Keeffe or he
counse engage in misconduc in violation of Nevadi law. Indeed, at oral argument, O’Keeffe’'s
counse mad¢clealtharhertean knew nothing of a confidentialityagreemer betweeiMolnarancthe
Venetiananc only learnecof Molnar’sidentity becaus he had previously been involved in a lawsuit
with Adelson. The Court therefore concludes thate were no failures on the part of O’Keeffe or
her counsel.
I
I
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f. Protective Order

The partiecappeato agre«thai enterin¢a protective ordelis appropriat in anticipatior of any
disclosure thai might involve confidentia commercie information The Court therefore directs the
parties to meet and confer, and submit a proposed protective order no later than April 18, 2016.

g. Molnar’s Deposition

O’Keeffe ask: to be allowed to move forward withe deposition once ¢hCourt grants the
instant motion, even if the Venetian files objections to this Court’s offiee. Court sees no reason
why O’Keeffe cannot proceed immediately with IMax’s deposition, as the “filing of objections to
a magistrate judge’s order on a non-dispositive meties not stay the order’s operation.” De Leor
v. CIT Grp. Inc, No. 2:11-CV-01028-PMP, 2013 WL 950527*at(D. Nev. Mar. 11, 2013) (citing
Oracle America, Inc. v. Google, In@011 WL 3794892, at *5 n.7 (N.@al. Aug.26, 2011); In re
Air Crash at Taipei, Taiwan on October 31, 200002 WL 32155477, *5 (C.D. Cal. Oct. 23, 2002)).

Based on the foregoing, the Court grants O’Keeffe’s request.
CONCLUSION AND ORDER
Accordingly,IT IS HEREBY ORDERED that O’Keeffe’s motion for issuance of subpoena|

re: discovery (doc. # 53) granted.
IT IS FURTHER ORDERED that the parties shéfile a proposed protective order this

e Mo

C.W. Hoffma$(1 r.
United States' Magistrate Judge

Court’s reviewno later than April 18, 201¢€.

DATED: April 4, 2015
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