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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

*kk

STEVEN HAIGH,
Case No. 24-cv-1545JAD-VCF
Plaintiff,

VS. ORDER

CONSTRUCTION INDUSTRY & LABORERS | MoTiON TO COMPEL (#19)
JOINT PENSION TRUST FOR SOUTHERN MOTION TO EXTEND TIME (#20)
NEVADA, PLAN A & PLAN B, MOTION TO STRIKE (#29)

Defendant

This matter involve$teven Haigh'’s civil action under the Employee Retirement Income Se
Actof 1974 29 U.S.C. 8§ 1132)(1), (3), (d)(2)for the wrongful suspension of Haigh’s pension beng
See(Compl. (#1) 11 3, 21)Before the court are Haigh's Motion to Compel (#19) and Motion to EX
Time (#20) and Defendant’s Motion to Strike (#F)r the reasons stated beldie partiesimotions ar¢g
denied.
BACKGROUND
In February of 1989, Steven Haigh was 18 yadds (Compl. (#1) at {1 7). He joined a unig
enrolled in a pension plan, and began his first jwh.gt 71 #8). He worked on union projects for th
next 18 years.d. at T 9).
Haigh retired from the union in October 208id submitted an application to receive peng
benefits (Id. atf110, 12-13). Under the terms of thenion’spension plarretirees areequiredto “refrain

from the employment for wages or profit in the type of work included in the ColeBtargaining

1 Parenthetical citations refer to the court’'s docket.
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Agreement” if the retiregvants to receive pension benefiSeeg(id. at I 15); (Pl.’s Mot. to Compel (#1
at 11 1 19) (citing Ex. 6)Theplan gaveHaigh’semployer the “sole and absolute discretion” to inter
and apply the plan and determine whether a plan beneficiary failed to refraiprivbrnited work.See
(Plan Rules (#24,) at 88 (G)(3)(b), (H)).

Haigh’s applicatiorto receive pnsion benefitsvas accepted and he startadlecting monthlyj
pension benefitthn October 2007(Compl. (#1) at 11 :2.3). Around the same timéjaigh obtained g
concrete contractor’s license, formed A&J Concreted began working for TutePerini Building
Company as a concrete superintendent. (Compl. (#1) 22-13. TutorPerini Building Company is
widely known as a union contractold.(at § 13).

In March of 2012, Haigh left the Tut&erini Building Company and began workiiogj -time for
his own company, A&J Concretdd( I 14). A&J Concrete is not a union contracttat.)(

On April 9, 2014, Haigh received a letter from the pension’s counsel, advising him that has
benefits had been suspended because Haigh had not refrained from the type of empluyonguaisse
by the Collective Bargaining Agreemeritd.(at  15).

Haigh timely appealed the decision to suspend his benéditg] 21). And on June 27, 201ah
administrative body informeHaigh that the decision to suspend his benefits had been uptgld. (

On September 22, 2014, Haigh commenced this action against the Construction Ind
Laborers Joint Pension Trust for Southern Nevada, Plan A & Plan B (hereingiésmsion” or

“Defendants”) He alleges that the pension’s trustagbitrarily and capriciouslguspended his benefit

becauseHaigh’s positions as a supervisor at the TdRerini Building Company and owner of A&

Concretedo not qualify as prohibited employment under the pension fhnat f 19,23-24)). The
complaint also notes that Defendardiscision to suspenkdis benefits was designed tarasshim for

operating A&J Concrete, a namion contractor.If. at { 24, n. 2).
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On October 23, 2014, the pension answered and counterclaimed, saptengalia, the
disgorgement of all pension benefits paid to Haigh from October 1, 2007 through April 9, 2014
totals $239,761.0Am. Answer (#8) at T 23).

In early2015,Haigh servedvritten discovery requests on the pension and notified it that he W
to take the depositions of individuals who were involved in the decision to suspend his Heefsdiidant
answered Haigh'’s written discovery requests and allegedly refused toasidéposition. This promptg
the instant Motion to Compel.

Haigh contends that the answers to written discovery are insufficient daddaat should b
compelled to sit for a deposition because the pension violated its fiduciary duties addhthistative
process suffered from a procedural conflict of inter8se(Mot. to Compel (#19) at 7:224, 21:5).
Because discovery closed on April 21, 2015, Haigh also moved to extend discovery the daove
date See(Disc. Plan (#15at § 3); (Mot. toExtend (#20pat 23-33).

In response, the pension contends that (1) Haigh's discovery requests are not rej
calculated to lead to the discovery of admissible evidence because this miew is limited to thd
administrative recorgee(Def.’s Opp’n (#24) at 7)and (2) Haigh's reply brief should be stricken becg
it presents new argumeng&ee(Mot. to Strike (#29) at 2:10-12). This order follows.

LEGAL STANDARD

Federal Rule of Civil Procedure 26(b)(1) governs discovery’s sdopgeneral,‘[p]arties may
obtain discovery regarding any nonprivileged matter that is relevant to dp'g jgé&aim or defense.FeD.
R.Civ.P.26(b)(1). This rule provideser “[l]iberal discovery,; Seattle Times, Co. v. Rhinehat67 U.S.
20, 34 (1984), anderves “the integrity and fairness of the judicial process bynpoting the search fg
the truth? Shoen v. Shoed F.3d 1289, 1292 (9th Cir. 1993)deed, it permitgarties to “fish” for

evidence, provided that they cast a “reasonably calculated'HepeR. Civ. P. 26(b), Advisory Comm
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Notes (1946) (“[T]he Rules . . . permit ‘fishing’ for evidence as they sho(tdtétion omitted)Hickman

v. Taylor 329 U.S. 495, 507 (1947) (“[The] discovery rules are to be accorded a broad and

liber:

treatment. No longer can the tirnenored cry of ‘fishing expedition’ serve to preclude a party ffom

inquiring into the facts underlying his opponent’s case.”).
Discovery, however, has limits. The Supreme Court has long mandated thaburtal should

resolve civil méers fairly but without undue codrown Shoe Co. v. United Stat@30 U.S. 294, 306

(1962). This directive is echoed by Rules 26(b)(2) and 26(c)(1), which govern discoveriss lim

pertinent part, Rule 26(b)(2}ates thathe court'must” limit the frequency and extent of discovery if the

11%

discovery sought is “unreasonably cumulative or duplicative,” can be “obtained drammather sourc
that is more convenient, less burdensome, or less expensive,” is untimely, or if “the druedpense of
the proposed discovery outweighs its likely benefit, considering the needs of the FasdR. Civ. P.
26(b)(2)(C).

If, as here, a party resists discovery, the requesting party may file ianntot compel.
SeeFeD. R. Civ. P. 37(a)(1).A facially valid motbn to compel has two components. Firge tmotion
must certify that the movant has “in good faith conferred or attempted to conferheigfatty resisting

discovery. ED. R. Civ. P.37(39(1); LR 26-7(b); ShuffleMaster, Inc. v. Progressive Games,,IdZ0

F.R.D. 166, 171 (D. Nev. 1996). Second, the motion must include a threshold showing that the infgrmati

in controversy is relevant and discoverable under Rul&@@-ofer v. Mack Trucks, Inc981 F.2d 377,
380 (8th Cir. 1992) (citin@ppenheimeFund, Inc. v. Sandeyg37 U.S. 340, 352 (1978)).

If the requesting party makekeseshowings, the resisting party carries a “heavy burden”
demonstrating why discovery should be deniddnkenship v. Hearst Corp19 F.2d 418, 429 (9th Ci

1975). The resisting party must specifically detail the reasons why each requestroper.Beckman

of

=

Indus., Inc. v. Int'l Ins. Co 966 F.2d 470, 47223 (9th Cir. 1992) (“Broad allegations of harm,
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unsubstantiated by specific examples or articulated reasowningishtisfy the Rule 26(c) test.’$errano
v. Cintas Corp 699 F.3d 884, 901 (6th Cir. 2012) (citation omitted) (“To justify a protective order
of Rule 26(c)(1)’'s enumerated harmsist be illustrated ‘with a particular and specific demonstratig
fact, as distinguished from sterepé&g and conclusory statements.™
DISCUSSION

The parties’ filings present one question: whether Haigh’s written discoeguests and propost
depositions are relevant tarfy party’s claim or dehse.”SeeFeD. R. Civ. P. 26(b)(2). If Haigh’s
discovery requests are relevant, then discovery should be compelled and the ylisateférdate
extended. If Haigh’s discovery requests are not relevant, then Haigh’s motiehberdeniedlhe court
therefore pegins itsanalysis of Haigh’'s Motion to Compel bgviewing thenature of hislaim for relief
under the Employee Retirement Income Security 28tU.S.C. § 1132)(1), (3), (d)(2)

l. The Statutory Scheme& Claims for Relief

The Employee Retirement Income SecuAist of 1974 29 U.S.C. § 100kt seq (“ERISA"),
“established a comprehensive and nationally uniform system of rules and standardsgoaerong
other things, the conduct of fiduciaries in the administration of employee bersfg’ pMenhorn
v. Firestone Tire & Rubber Cp738 F.2d 14961498 (9thCir. 1984). It is designed to “provide a meth
for workers and beneficiaries to resolve disputes over bemafitpenssely and expeditiously. Perry
v. Simplicity Eng’g900 F.2d 963, 967 (6th Cir. 1990).

ERISA authorizes a plan beneficiary to commence a civil a¢lipfito recover benefits due {

him under the terms of his plan, to enforce his rights under the terms of the planadfytdid rights to

future benefits under the terms of tharpl see29 U.S.C. § 1132)(1)(B) or (2) “to enjoin any act of

practice which violates any provision of this subchapter or the terms of the plenobtain othel

appropriate equitable relief to redress such violations or to enforce any prowabihis subchapter g
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the terms of the plahsee29 U.S.C. § 1132)(3). A prevailing plan beneficiary may be awarded a mg
judgment “enforceable against the plan as an enf28..S.C. § 113@2).

Although these provisions authorizeplan beneficiary tacommence a civil actiorthey do not

ney

definethe nature andscopeof the plan beneficiary’s clairfor relief. The nature and scope of a plan

beneficiary’s clainfor relief depends on theomplaint’'sunderlyingfacts andallegationsFeDp. R.Civ. P.
8(a)R)+3); Conkright v. Frommert559 U.S. 506, 512 (2010Employee benefit plans argust
instruments and the proper standard of review of a trustee’s decision depéhiitherianguage of th
instrument and (2) whether the plan administrator properly exercised his or hearfiddgiies wher
deciding to award, deny, or suspend bendlimkright 559 U.S. at 51&iting Firestone Tire & Rubbe
Co. v. Bruch489 U.S. 101, 1112 (1989) (discussing the language of the trust instrumémélro. Life
Ins. Co. v. Glenn554 U.S. 105, 1H117 (2008)discussing fiduciary duty). Taking thegariablesinto
account, courts have identified at least ftypes of ERI& claims that are relevant here.

First, if the plan does not give the trustee, employer or plan administrator discretomiaoyity
to determine whether an employee is eligible to receive bertbéts the court reviews theeneficiary’s
claimfor the wrongful suspension of benefits as it vdoallcontract claimby taking ade novdook at the
terms of the plarSeerirestong 489 U.S. at 11213 (citations omitted)Burke v. Pithey Bowes Inc. Lon
Term Disability Plan 544 F.3d 1016, 1024 (9th Cir. 2008Yhen makinga de novodeterminationthe
guestion before theourtis whether the beneficiary is entitled to benefits under the plarg the court
may consider evidence outside of the administrative reédodtie v. Alta Health & Life Ins. Cp458
F.3d 955, 969 (9th Cir. 2006).

Second, fithe plan givedhe trustee, employer or plan administrad@cretionary authorityo
determine whether an employee is eligible to receive benifés,the court reviews tHeeneficiary’s

claimfor the wrongful suspension of benefits an abuse dfiscretion Firestone 489 U.S. at 11Ritney
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Bowes 544 F.3dat 1024. Under this standard, the question before the court is whether thq
administrator acted arbitrarily and capriciously wliemying the beneficiary benefits aadjudicating
the administrativeappeal. Here, theourt’s review is limited to the administrative recofdta Health
458 F.3dat 9692 “In effect, a curtain falls when the fiduciary completes its review, and for purpb
determining if substantial evidence supported the decision, the district agtréewaluate the record ag
was at the time of the decisiorBandoval v. Aetna Life & Cas. Ins. C867 F.2d 377, 381 (10th C
1992).

Third, if the plan gives the trustee, employer or plan administdismretionary authorityo
determine whether an employee is eligible to receive berditsithe plan suffered from a structuf
conflict of interest or the decision to deny benefiaffereda procedural conflict of interést-then the
court reviews thdéeneficiary’sclaim for the wrongful suspension of benefits under a less deferg
abuse-ofdiscretion standardslenn 554 U.S.at 111, 117.Here, the court’s review is limited to th
administrative record and limited discovery regarding the alleged conflictesést, which is merely
factorto be considered in determining whether theasan abuse of discretioid.; Medford v. Mat.
Life Ins. Co, 244 F. Supp. 2d 1120, 1129 (D. Nev. 20@yalingam v. Unum Provident Cor@35 F.
Supp. 2d 189, 196 (E.D. Pa. 2010).

Fourth, if the plan gives the trustee, employer or plan administrator discrgtieumtority to

determine whethemaemployee is eligible to receive benefisut the plan administrator utterly fails

2 An administrative record consists of what the beneficiary or emplogsemted to the trustee, employer or g
administrator when appealing the decision to suspend tleditiary’s benefitsSee Banuelos v. Constr. Labore
Trust Funds for S. Cal382 F.3d 897, 904 (9th Cir. 2004) (citimgft v. Equitable Life Assurance Sqc%/F.3d
1469, 1471 (9th Cir.1993)).

3 A structural conflict of interest exists where an employer both fumelSrament plan and determines whethe
employee is eligible to receive benefits from the p&lenn 554 U.Sat111.

4 A procedural conflict of interest exists where procedural irregularitesept the employee from receiving a f
hearing See, e.gPost v. Hartford Ins. Co501 F.3d 154, 164 (3d Cir. 2007) (overruled on other grounds).
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exercise discretion oehgages in wholesale and flagrant violatiamfsERISA’s procedural requirements

—then the court reviews the beneficiarglaim for the wrongful suspension of benefitls novo Abatie
v. Alta Health & Life Ins. C 458 F.3d 955, 972 (9th Cir. 2006)ere, the court may consider evider
outside of the administrative recofSeeAlta Health 458 F.3dat 969 (discussing thele novastandard)
However, these are “rare” casés.

These rules underpin the observatiytheHonorable Peggy A. Leen, U.S. Magistrate Judge

ce

» for

the District of Nevadahat “[t]he scope of discovery in a denial of ERISA benefits case in linked fo the

standard of review.Medford 244 F. Supp. 2dt 1126(citations omitted).

[l Whether Haigh's Discovery Requests areRelevantto his Claim for Relief

The partiesdisputerequires the court to determine what type of claim Haigh’s complaint ple
whether his discovery requestsek information thas relevant to that clainml'he partiesagreethatthe
language of Haigh’s benefit playjave the employer the “sole and absolute discretion” to interpre
apply the plan and determine whether a plan beneficiary failed to refrain from prdhiloitk.See(Plan
Rules (#241) at 88 (G)(3)(b), (H))They disagree, however, on the applicable standard of review a
extension, the scope of discoveraibli®rmation relevant to Haigh’s claim for relief.

The court’s analysis begins and ends with Haigh’s complainallelges that “[t]he trustees of tf
Pension Trust [acted] arbitrarily and capyusly” when denying his claim for benefitecause Haigh’

positions as a supervisor at the TuRarini Building Company and owner of A&J Concrete do not qu

as prohibited employment under the pension glaompl. (#1) af|f 19,23—24).The complat also states

in a footnote that Defendant’s decision to suspend Haigh's benefits was designeassoHeagh fol

operating A&J Concrete, a namion contractor.lfl. at 24, n. 2). The complaint does pleiad any facts

in support of this allegatiqrallege that thidvarassmentonstitutes a breach of fiduciary dutyr allege

that the administrative processperienceé conflict of interestSee generallfCompl. (#1) at 11324).
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These allegations demonstrate that Haigh’'s complaint states a claim that falls intcahe
categoryof ERISA claimsdentified above. Haigh’pensiornplan gave Defendant discretionary autho
to determine whether an employee is eligible to receive berse@élan Rules (#24) at 88 (G)(3)(b)
(H)), andhis compaintalleges thaDefendant’s decision regarditgs eligibility to receive benefitwas
arbitrary and capriciousSee(Compl. (#1) at 11 19, 224). This claim limits the court’s review to th
administrative recordseeAlta Health 458 F.3cat 969.

NonethelessHaigh’s Motion to Compedrgues that hgpursuesa de novareview of the Pensio
Trust’s action because his suspension is in ‘that rare class of cases’ . . thelfeeasion Trust acted
utter disregard of the purpose of the Plan’ and in complete derogation of its fidiwties.” (Doc. #19
at 7:22-25). The court disagrees. Haigh’s complaint contains no allegations regarding & bf¢g
fiduciary duty a conflict of interest, awholesale and flagrant violation§ ERISA.See generallyCompl.
(#1) at 11 224). Rather, Haigh pleads that Defendant “wrongly expanded to definitions of ‘prdH
employment’™ and, therefore, acted “arbitrarily and capriciduslizgen deciding to suspend his benef|
(Id. at 11 2324). Treseallegations plad Haigh out of discovergeeAlta Health 458 F.3cat 969.

Rule 26(b)(1) permits a party to obtain discovtat is relevantat “any party’s claim or defengé.
If a complaint states a claim, thanparty mayengage irliberal discovery andfish” for evidenceto
support that clainSeeRhinehart 467 U.S. at 344ickman 329 U.Sat507.However, Rule 26(b)(1) doq
not authorize what Haigh seeks: to fish for evidence to support new ¢hatare not contained in tf

complaint This would frustratehe fundamentaloals of Rule 8 an®ule 26, which exist to provide

5 A claim consists of1) an assertion of a right to relief in a pleading thd2)ssupported by factual allegation
SeeFEDR.CIvV.P.7(a), 8(a)(2)Ashcroft v. Igbal556 U.S. 662, 678 (2009)LBCK’SLAW DICTIONARY 264 (8th
ed. 2004) (defining “claim” as “[tlhe aggregate of operative facts giving riseright enforceable by a court’
As discussed above, Haigh’'s complaint contains neither element with tedasdassertion that Defendant ac
in utter disrgard of the purpose of the Plan and in complete derogation of its fiduciary. dutie
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defendant with “fair noticebdf the claims against &nd “avoidsurprise at trial® See Conley v. Gibsp

355 U.S. 41, 47 (195@brogated by Bell Atl. Corp. itwombly 550 U.S. 5442007)(discussing Rule

8); 8A C. WRIGHT & A. MILLER, FEDERAL PRACTICE & PROCEDURE CIVIL 8§ 2054 (3d ed.)(discussing
Rule 26).

When determining the proper scope of discovery in an ERISA action, coumdgler—as theyj
must—thecomplaint’s allegationsSee, e.gMedford 244 F. Supp. 2d 41127 If a plaintiff seeks limited
discovery to support a claim for breach of fiduciary duty or conflict oféstethen the complaint mu
state a claim for breach of fiduciary duty or damfof interest.See id (Leen, M.J) (permitting limited
discovery regarding a conflict of interest where the complaint contaictadna for breach of fiduciary
duty under 29 U.S.G8 1133; seealso Chamblin v. Reliance Standard Life Ins.,d®&8 F. Supp. 2
1168, 1172 (N.D. Cal. 200Lfismissinga claim for breach of fiduciary duty pled und& U.S.C.
§ 1104(a).

Haigh disregards these tenets and asks the court to compel discovery for hatl&ias inot bee
asserted in the complairBee(Mot. to Compel (#19) at 7:224, 21:5. The court, therefore, finds th

Haigh’s discovery requests are not reasonably calculated to lead to the gisfa@missible evidenc

because hisomplaintlimits the court’s review to the administrative recoftie court further finds that

Haigh’s Motion to Extend Time (#20) is moot because Haigh’s claim does not pgstaintiff to conduct
discovery.SeeAlta Health 458 F.3dat 969 Aetna Life & Cas. Ins. Cp967 F.2d at 381. The court al
finds that Haigh’s reply improperly presentedts and arguments that were not raisethe underlying

Motion to CompelZamani v. Carnes491 F.3d 990, 997 (9th Cir. 2007) (“The district court need

=)

—

[¢2)

not

6 Surprise appears to have been attempggd. On February 26, 2015, Defendant moved for summary judgment
based on the administrative recoe(Doc. #18). On March 19, 2015, Haigh moved to compel to seek limited

discovery beyond the administrative recamdconnection with allegations that menot pled in the complain
See(Doc. #19).
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consider arguments raised for the first time in a reply briéfilig court did not consider those facts §
arguments when considering Haigh’s Motion to Compel.

ACCORDINGLY, and for good cause shown,

IT IS ORDERED thaHaigh’s Motion to Compel (#19) is DENIED.

IT IS FURTHER ORDERED thd#laigh’s Motion to Extend Time 2€) is DENIED.

IT IS FURTHER ORDERED that Defendant’s Motion to Strike (#29) is DENIRowever theg
court did not consider the facts amdjumentdaigh raised for the first time in hieply briet

IT IS SO ORDERED.

DATED this 24th day ofApril, 2015.

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE

11
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