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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

BRIAN BALLENTINE, an individual;
CATALINO DAZO, an individual; KELLY
PATTERSON, an individual; and GAIL
SACCO, an individual,

Plaintiffs,
VS.

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, in its official capacity;
DETECTIVE CHRISTOPHER T. TUCKER,
as an individual and in his official capacity g
a Las Vegas Metropolitan Police Departmer
Detective; SERGEANT MIKE WALLACE,
as an individual and in his official capacity g
a Las Vegas Metropolitan Police Departmer
Sergeant; and LIEUTENANT JOHN
LIBERTY, as an individual and in his officia
capacity as a Las Vegas Metropolitan Polict
Department Lieutenant,

Defendants.
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Case No. 2:14-cv-01584-APG-GWF

Order on Defendants’Motion to Dismiss

(Dkt. #6)

Plaintiffs used sidewalk chalk to write ssages critical of thieas Vegas Metropolitan

Police Department (“Metro”) on sidewalks in ftasf Metro’s headquarters and a courthouse.

Metro officers arrested plaintiffs because, according to defendants, writing on sidewalks with

chalk violates Nevada’s graffiti statute, NdaaRevised Statute 8§ 260B3Plaintiffs allege,

however, that the real reason defendants arrestedithbecause plaintiffs criticized Metro, and

their arrests therefore infring their free speech and libertghis under the federal and Nevag

constitutions.

Defendants move to dismiss plaintiffs’ complaint. They argue that 8 260.330 is a co

neutral, valid restriction of platiffs’ right to chalk on public prop&y. But even if that is true,

plaintiffs have adequately allegi¢ghat defendants selectively enforced this statute against the

because of their viewpoint. This is enouglallege First Amendment and Equal Protection
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claims. Plaintiffs also plaibly allege that Mo either sanctioned or ratified potential
constitutional violations.

However, some of plaintiffs’ claims cannotene. Their FourtrAmendment claims falil
because the defendant officers had probable cawsesst plaintiffs for alleged violations of

Nevada’s graffiti statute. Moreover, the offis are entitled to qualiiemmunity on the Fourth

Amendment claims because whether plaintiffs committed a crime by chalking on sidewalks|was

not clearly established. Plaiffig fail to plausibly allege duprocess and negligence claims.
Finally, plaintiffs’ claims againghe defendant officers in theiffial capacities fail because
these claims are redundant o tlaims brought against Metro.

l. BACKGROUND?

Plaintiffs Brian BallentingCatalino Dazo, and Kelly Patterson are members of the
“Sunset Activist Collective,” a local activist grodépPlaintiffs have caied out chalking protests
on Las Vegas sidewalks since 201They have peaceably chalked, for example, in front of the
University of Nevada, Las Vegas police statidtetro headquarters; Walmart; the Clark County
Government Center; and the Regional Justice Cénter.

On June 8, 2013, plaintiffs wrote messages aitig Metro with chalk on the sidewalk irj
front of Metro’s headquartefs Officers confronted the plaifits and told them they were going
to be cited for defacing public propeftyThe officers explained & Metro had discussed the
chalking issue with various authorities—includegeputy district attorney, a judge, and the city

manager—and that it had been determined mgnkith sidewalk chalk on public sidewalks

! The following facts are taken from plaintifisomplaint. | presume these facts are true
for purposes of ruling on deafdants’ motion to dismis®&ell Atlantic Corp v. Twombjyb50 U.S.
544, 555 (2007).

2 (Dkt. #1 at 6.)
3(d.)

4(ld. at 6-7.)
5(ld. at 9-10.)
6(1d.)
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violates Nevada Résed Statute § 260.330That statute criminalizes “a person who places
graffiti on or otherwise defaces the public or private property, real or personal, of another,
without the permission of the owner.”

About a month later, on July 13, 2013, Batlee and Patterson chalked more message
critical of Metro on public sidewaskin front of Metro’s headquartetsThis time Metro officers
did not cite Ballentine anBatterson; they sought arresirrants against thefn.

According to one of the warrant’s suppiong declarations, Metro was monitoring
plaintiffs’ social media to &ick their activities ashknew that the group was planning a chalking
event at the Regional Justice Center on Jull? 18etro planned to attend plaintiffs’ protést.

On July 18, several of the plaintiffs chalkedre messages critical of Metro, this time i
front of the Regional Justice CentérPlaintiff Gail Sacco did nqtarticipate in the chalking
because she was afraid of being arreStedetro officers watched ¢hplaintiffs for about an
hour but took no further actiofi.

A few weeks later, on August 10, 2013, Balleatand Patterson were charged with gro

misdemeanors and conspiracy relatethtr alleged violation of § 206.33D.The two were

arrested on their way to chadkjain at Metro’s headquartéfs Ballentine spent three days in jail;

Patterson spent fodif.

7(1d.)

8 (Dkt. #1 at 10.)
°(I1d.)

10(d.)

1(d.)

12(d. at 11.)
13(1d.)

43d.)

15(1d. at 11-12.)
16(1d.)

7(d.)
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Plaintiffs allege Metro doesot harass, cite, or arrestidnen for writing or drawing on
public sidewalks with chall® Likewise, plaintiffs allege Metro does not harass, cite, or arres}
adults who write or draw messages with sidewaalk on public sidewalks when the message
are not critical of Metrd?

. LEGAL STANDARD: MOTION TO DISMISS

A complaint must provide “[a$hort and plain statementtbie claim showing that the
pleader is entitled to relief® While Federal Rule of Civil Bcedure 8 does not require detaileq
factual allegations, it demands “neathan labels and conclusior@”a “formulaic recitation of
the elements of a cause of actidh."Factual allegations mube enough to rise above the
speculative level?® Thus, to survive a motion to disssj a complaint must contain sufficient
factual matter to “state a claim telief that is plausible on its facé®”

Courts apply a two-step inquiry when considgra motion to dismiss. First, the court
must accept as true all wellgalded factual allegationstime complaint; however, legal
conclusions are not entitled this assumption of trutf. Mere recitals of the elements of a caus
of action, supported only by conslry statements, do not suffite Second, the court must
consider whether the factual allegations & tomplaint allege a plausible claim for refefA
claim is facially plausible when the complaaiteges facts that allow the court to draw a

reasonable inference that the defendant is lEbM/here the complaint does not permit the col

18(d. at 12.)
1¥(d.)
20 Fed. R. Civ. P. 8(a)(2Xwombly 550 U.S. at 555.

21 Ashcroft v. Igbal556 U.S. 662, 677 (2009) (citippasan v. Allain478 U.S. 265,
286 (1986)).

22 Twombly 550 U.S. at 555.

23|gbal, 556 U.S. at 677 (internal citation omitted).
241d. at 676.

251d. at 678.

261d. at 676.

271d. at 677.
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to infer more than the mere possibility of liability, the complaint“alieged—but not shown—that
the pleader is entitled to relief?” When the claims in a complaint have not crossed the line fr
conceivable to plausible, th@slaims must be dismissét.
1. DISCUSSION

A. Equal Protection claim®

“The Equal Protection Clause of the Feartith Amendment commands that no State s
‘deny to any person within its jurisdiction the efpeotection of the laws,” which is essentially
direction that all persons similarsjtuated should be treated alike.'To prove a violation under
this clause, plaintiffs must show the governmeitrdated people similarlyituated to plaintiffs
differently and (2) the government’s disparagatment was motivated by discriminatory intént
“The goal of identifying a similarly situated class. is to isolate the factor allegedly subject to
impermissible discrimination. The simila situated group is the control groufy.”At the motion
to dismiss stage, plaintiffs “need only allesgame facts, either anecdotal or statistical,

demonstrating that similarly situated defendantscould have been prosecuted, but were Hot.

281d. (internal quotation omitted).
29 Twombly 550 U.S. at 570.

30 Equal protection claims typically tuon whether the governméstcts survive the
applicable level of scrutinyWhere classification is based mnpingement of a fundamental
right, such as speech, the governmeats must survive strict scrutinijoffman v. United
States 767 F.2d 1431, 1435 (9th Cir. 1985). Here, dééats have not argued that selective
enforcement based on the pldiisti viewpoints could survive sttt scrutiny, so | do not reach
that issue.

31 City of Cleburne v. Cleburne Living Gtd73 U.S. 432, 439 (1985) (citations omitted)|

32FDIC v. Henderson940 F.2d 465, 471 (9th Cir. 1991) (citations omittedg also
Wayte v. U.5470 U.S. 598, 608, 105 S.Ct. 1524, 84 L.Ed.2d 547 (1986)ed States v.
Laughlin 33 F.3d 60 (9th Cir. 1994h¢lding that for selective presution claim plaintiffs must
prove “(1) others similarly siated have not been prosecutadg (2) that the prosecution was
based on an impermissible motive”).

33 Freeman v. City of Santa An@8 F.3d 1180, 1187 (9th Cir. 1995% amended on
denial of reh'g and reh'g en bafDec. 29, 1995) (citations omitted).

34 Lacey v. Maricopa Cnty§93 F.3d 896, 920 (9th Cir. 2012).
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Accepting all factual allgations as true and making all irédaces in plaintiffs’ favor, the
complaint adequately alleges an Equal Protectiaimcl As to their identification of a similarly
situated group that was treateffetiently, plaintiffs allege thabther people, such as children,
mark public sidewalks in Las Vegasth chalk and are not cited omrasted. Plaintiffs allege that
when they mark on public sidewalks they areilgirty situated to these other chalkers for all
relevant purposes. But plaintiffs were citattl arrested for defacing public property.

Defendants argue that plaintiffs mustrquare their group to a narrower class than
everyone who uses sidewalk chalk on sidewalksamVegas. But the purpose of identifying a
substantially similar group, @ontrol group, is to “isolate éhfactor allegedly subject to
impermissible discrimination.” Here, the factubject to impermissibldiscrimination is the
content of plaintiffs’ chalked messages: messaggesatrof Metro. Isolating that factor, it is
proper to compare plaintiffs wther sidewalk chalkers that dot write messages critical of
Metro, which here plausibly inatles children who write with chabn sidewalks within Metro’s
jurisdiction.

Further, because plaintiffs were cited amcested after writinghessages critical of
defendants, plaintiffs ive sufficiently alleged that defendardtiscriminated against them becau
of their viewpoint; in others words, thatfdadants’ selective enforcement was motivated by
discriminatory intent. Defendants may later priwa, in fact, they either did not selectively
enforce 8 260.330 or they did not enforce with dismatory intent. But plaintiffs’ allegations
are sufficient for their Equal Protectiorath to survive the present motion.

Defendants also argue the dedant officers should be entitléo qualified immunity for
any Equal Protection violationlhe doctrine of qualified immunitgrotects government officials
from liability for civil damages “unless a plaiffitpleads facts showing (1) that the official
violated a statutory or constitutional right, andt®t the right was ‘clearly established’ at the
time of the challenged conduct”’But defendants fail to provideny authority or analysis

suggesting that plaintiffs’ selective enforaamh claim would not ba clearly established

35Wood v. Moss134 S. Ct. 2056, 2066-67, 188 L. Ed. 2d 1039 (2014).
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violation of law if prover?® Indeed, that the government cannot discriminatorily enforce a statute

based on someone’s viewpoint has been clestigblished by a number of controlling ca¥es.
At this stage, defendants aretéfore not entitled to qualdd immunity on plaintiffs’ Equal
Protection claim.

B. First Amendment claims

Defendants argue that plaintiffs’ First Amendment cldfabould be dismissed because

(1) Nevada’s graffiti statute is a reasonablerretgin on plaintiffs’ speech, and (2) any allegatign

that defendants have selectively enforced the statute must be brought solely as an equal p
claim.

Regardless of whether Nevada'’s graffiti statute is a reasonable restriction on plaintif
speech? plaintiffs have adequately alleged asEiAmendment claim based on their allegation
that defendants selectively enforced the statute. “[D]iscriminatory enforcement of a speecl

restriction amount[ing] to viewpnt discrimination i[s] [a] vichtion of the First Amendment,”

3¢ In fact, defendants appeared to et this point at oral argument.

37 See, e.g. Menot#09 F.3d at 1146-4Foti, 146 F.3d at 633ightower, No. C-12-
5841 EMC, 2014 WL 7336677, at *13.

38| collectively analyze plaintiffs’ claimsrought under the First Amendment, including
claims for free speech infringement, chilling, aight to assembly. Defendants provide scant
points and authorities when addressing whettiechilling and assembly claims should be
dismissedSeel..R. 7-2. Moreover, whether any of teedaims is viable appears largely to
depend on the same First Amendment anal$&s.Mendocino Envtl. Ctr. v. Mendocino Cnty.
192 F.3d 1283, 1300 (9th Cir. 1999) (chilling clairntaion whether plaintiff has constitutionally
protected speech right that was deterrbtfDonald v. Smith472 U.S. 479, 485 (1985) (holding
that, generally, the right to assble can be exercised only with another of the rights guarante
by the First Amendment¥ee also Presser v. 1llingi¢16 U.S. 252, 267 (1886) (“the right
peaceably to assemble was not protected . . . unless the purpose of the assembly was to p
the government for redress of grievances”).

39 |n their papers and at oral argumeng plarties extensively dispute whether N.R.S.
8 260.330 applies to marking on public sidewalks wittewalk chalk. Some courts have held
that chalking violates graffiti laws in other states. But Nevada’s legislative history, and the
wording of § 260.330, both indicate that chalkingyiminot be prohibited under Nevada’s graffi
statute. | may later need to determine whegh260.330 applies to chalking, but | need not reg
this issue now because plaintiffs’ First Amendment claims survive a motion to dismiss rega
of whether that statatapplies to chalking.
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even where the statute would otherwise be a permissible restriction of speech if equally*ap
In other words, a selective enforcement claim based on viewpoint discrimination can be brd
under both the First and Fourteenth Amendmetjighe fundamental principle behind content
analysis is that government may not grantube of a forum to peoplwhose views it finds

acceptable, but deny use to those wishing to esdess favored or more controversial vietis.”
The Ninth Circuit explains why courts must dideeper than a statute’s surface when looking {

First Amendment violations:

Courts must be willing to entertatime possibility that content-neutral
enactments are enforced in a content-discriminatory manner. If they
were not, the First Amendment's gaiatees would risk becoming an
empty formality, as government could enact regulations on speech
written in a content-neutral mameo as to withstand judicial
scrutiny, but then proceed to igndfree regulations' content-neutral
terms by adopting a content-discriminatory enforcement p®licy.

To bring a selective-enforcement claim under Birst Amendment, plaintiffs must point
“to a control-group against which the pliihmay contrast enforcement practicé$.This is a
similar showing to what plaintiffs need when alleging their equal protection ¢faBecause

plaintiffs have adequately alleged a s8lecenforcement claim under the Equal Protection

40 Menotti v. City of Seattl&09 F.3d 1113, 1146-47 (9th Cir. 2008¢g also Foti v. City
of Menlo Park146 F.3d 629, 635 (9th Cir. 1998 amended on denial of rel{duly 29, 1998);
United States v. Montgd421 F. App'x 670, 673-74 (9th Cir. 2011) (“As a matter of law,
Defendants violated Plaintiff's First Amendnheight by practicing viewpoint discrimination
through selective enforcemenit38 C.F.R. section 1.218."Hoye v. City of Oakland53 F.3d
835, 855 (9th Cir. 2011) (rejecting argument “thaiimiiffs’ selective enforcement claims canng
be brought under the first amendment” becauselfave made clear that such [a selective
enforcement claim is] available, but have usuabit categorized it aan ‘as-applied’ First
Amendment challenge”Moss v. U.S. Secret Serg72 F.3d 962, 970 (9th Cir. 2009)ightower
v. City & Cnty. of S.F.No. C-12-5841 EMC, 2014 WL 7336677, at *13 (N.D. Cal. Dec. 24,

2014) ("Defendants argue that a claim for viewpdiiscrimination must be analyzed exclusively

under the Equal ProtecticClause. Not so.”).
41 Hoye 653 F.3d at 851.
421d.
43d.
441d.; see also Rosenbaum v. City & Cnty. of $4B4 F.3d 1142, 1153 (9th Cir.2007).
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Clause based on viewpoint discrimination, thaye also adequately alleged their First
Amendment claims.

Further, for the same reasons that qualiframunity cannot shield defendants from any
equal protection claim based on selective enforcement, qualified immunity will not shield
defendants against a selective enforcerolamtn brought under the First Amendment.

C. Fourth Amendment and false imprisonment claims

Plaintiffs’ Fourth Amendment claims hinga the allegation that defendants lacked

probable cause to arrest them.rdBable cause to arrest exists when officers have knowledgq . . .

sufficient to lead a person of reasonable cautidoelieve that an offense has been . . .
committed by the person being arrest&d The “Fourth Amendment regulates conduct rather
than thoughts . . . and it promotes mlvanded, uniform enforcement of the laff.Fourth
Amendment reasonableness is thereforeolgactive inquiry,”not a subjective orf€. The
question is whether “the ciimstances, viewed objectivelysjify [the challenged] actiorf? If
a reasonable officer would have believedaaest was justified, based on the knowledge the
arresting officer actually hathe action was reasonable “vieer the subjective intent”
motivating the arresting officé?.

The “reasonable officer” is justified in lbeving a crime has been committed even where

this belief is based on a reasonable mistake of fact ot®lakerefore, if a reasonable officer

4 Hoyg 653 F.3d at 855 (citinBeck v. Ohip379 U.S. 89, 91 (1964)).
46 Heien v. N. Carolinal35 S. Ct. 530, 539 (2014).

471d.

48 Scott v. United Stated36 U.S. 128, 138 (1978).

49 Whren v. United State§17 U.S. 806, 814 (1996) (“But the constitutional basis for
objecting to intentionally discrimatory application of laws is the Equal Protection Clause, nat
the Fourth Amendment. Subjective intentiorsypho role in ordinary, probable-cause Fourth
Amendment analysis.”).

°0 Devenpeck v. Alford43 U.S. 146, 153 (2004)
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could have been mistaken about whether defefrsdacis were prohibited by a law or mistaken
about whether the defendant committedabts in question, probable cause exists.

In this case, defendants aresbplaintiffs for marking puld sidewalks with chalk in
violation of § 260.330. The statute prohibits defagein A number of cases have found similar
defacement statutes violated by chalking or other non-permanent m&kiGgsen the lack of
Nevada law on point and authority from othetes suggesting that chalking can constitute
defacement, a reasonable officeuld at least be mistakentaswhether the statute applied.

A reasonable officer could belielaintiffs violated § 260.33%. The Fourth
Amendment analysis is objective, and the dedetsl alleged subjective intent to selectively
enforce the statute does not negate the objective l[mbause to arrest plaintiffs for violating §
260.330. Plaintiffs have alleged no factsrtdicate that a reasdole officer under the

circumstances would not have beliey#dintiffs violated this statut¥. Because a reasonable

officer could have believed Nevada’s graffiti statute applied to sidewalk chalk, and becausq the

Fourth Amendment standard does$ oconsider the officer’'s subjectvintent in making an arrest,
plaintiffs have not stated a valid Fourth Ardement claim. | therefore dismiss this claim.

Even if plaintiffs had properly alleged adth Amendment claim, the defendant officer

U)

have qualified immunity from that claim. Axplained above in the context of the Fourth

Amendment claim, whether the plaintiffs violatde Nevada statute, atitus whether there was

>Ld.

2 See, e.g., Mahoney v. D@12 F.3d 1112 (D.C. Cir. 201)nited States v. Murtari,
No. 5:07-CR-387, 2007 WL 3046746 (N.D.N.Y. Oct. 16, 2007)e Nicholas Y102 Cal.
Rptr.2d 511 (Cal.App.4th 2000), rehearing denied (Apr. 11, 2011).

3 See, e.g., Mahong§42 F.3d 1112United States v. Murtarijo. 5:07-CR-387, 2007
WL 3046746 (N.D.N.Y. Oct. 16, 2007) re Nicholas Y102 Cal. Rptr.2d 511 (Cal.App.4th
2000), rehearing denied (Apr. 11, 2011).

54 For example, plaintiffs have not alleged ttrag officers were toldr had any reason to
believe that chalking did not fall uadthe statute. Instead, plaffgiargue that the face of the
statute does not apply to chalking because sgement of “permanence” or “damage” is impligd
in the statute’s use of the term “defacemei8uit the Fourth Amendment’s objective standard,
§ 260.330’s language, and other casesrpreting similar statutesakes clear that a reasonable
officer could mistakenly beliee the statute applies toalking public sidewalks.

10
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probable cause to detain them sweot clearly established at the time of the arrest. Thus, the
officers are entitled to qualified immunity.

Also, because Nevada law on false imprisonma@dtunlawful arrest is nearly identical t
federal law?® plaintiffs have not alleged a plausiblaich for false arrest or false imprisonment
under Nevada law. | therefore dismiss these claims as well.

D. Substantive due process claim

“Where a particular amendment provides an explicit textual source of constitutional
protection against a particulsort of government behavior,@hAmendment, not the more
generalized notion of substardgidue process, must be the guide for analyzing plaintiffs’
claims.’®® Here, all of plaintiffs’ claims fall dectly under the First Amendment, Fourth
Amendment, or Equal Protection Clause. Pldmptrovide no authority or analysis suggesting
that any of their constitutiohalaims do not arise from one of these explicit sources of
constitutional protection. | therefore digwiplaintiffs’ substantive due process claims.

E. Procedural due process claim

A “procedural due process claim challesglee procedures used in effecting a
deprivation.®® To adequately allege a claim for procedulue process, a pidiff must establish
the existence of a life, liberty, or propeityerest for which the protection is sou§hand allege

what process was constitutionally inadeqfate

*>Wood v. Mossl34 S. Ct. 2056, 2066-67, 188 L. Ed. 2d 1039 (2014).

56 Ramirez v. City of Ren®25 F. Supp. 681, 690 (D. Nev. 1996) (“A law enforcement
officer is authorized by stat#atute to detain any persomem the officer encounters under
circumstances which reasonably indicate thatbrson has committed, is committing or is abg
to commit a crime.”).

> Fayer v. Vaughn649 F.3d 1061, 1064-65 (9th Cir. 2011) (dismissing Nevada false
imprisonment claims because the plaintiff failed to allege Fourth Amendment claims).

%8 patel v. Pendmarl03 F.3d 868, 874 (9th Cir. 1996ke also Albright v. Oliveb10
U.S. 266, 273 (1994) (same).

%9 Sierra Lake Reserve v. City of Rock®38 F.2d 951, 957 (9th Cir. 1991).
€0 Ky. Dept. of Corr. v. ThompsoA90 U.S. 454, 460 (1989).
61 Zinermon v. Burch494 U.S. 113, 126 (1990).
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“Failure to observe the requirements of the fourth amendment will not support an
independent claim for a failure of due processticularly . . . where the facts supporting each
claim are identical® “If the fourth amendment, which specifically governs the standards of
arrest has not been breached, neither will thefifiabe able to state a claim under the more
general fourteenth amendment stand&?d.”

Other than the conclusory allegation that thaye given insufficient “notice” that they
were going to be arrested, plaintiffs fail to allegeat processes were constitutionally inadequa
In fact, plaintiffs’ complaint indicates that defdants gave them a monghiotice before arresting
them. Plaintiffs’ factual allegations appeab®properly analyzed undthe First and Fourth
Amendment and the Equal Protection Clauseunder the Due Proce€tause. | therefore
dismiss plaintiffs’ procedural due process claim.

F. Negligent training, supervision, and retention claims

Defendants argue they are shielded from ligbfbr plaintiffs’ negligence claims by the
discretionary immunity doctrine. In Nevada, detonary immunity applies to an act that resul
from a decision involving an element of indluial judgment, where the judgment is based on
considerations such as so¢@tonomic, or political polic§* | do not determine the
government’s “subjective intent in exercising thecdetion conferred byaiute or regulation, but
[rather focus] on the nature of the actions te&rd on whether they are susceptible to policy
analysis.®

Nevada looks to federal case law to deiee the scope of discretionary immurfiband

federal case law consistently tsltraining, retentiorand supervision actities are subject to

62 Simons v. Marin Cnty682 F. Supp. 1463, 1470 (N.D. Cal. 1987).
3 1d.
4 Martinez v. Maruszczak23 Nev. 433, 168 P.3d 720, 729 (2007)
65 d.
%6 1d.

ite.
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discretionary immunity’ This is because “decisiondatng to the hiring, training, and
supervision of employees usualhyoke policy judgments of ehtype Congress intended . . .
discretionary [immunity] to shield?®

Plaintiffs have provided no thority or argument to suggestifferent outcome here. |
therefore dismiss plaintiffs’ negligentigervision, hiring, ad training claims.

G. Monéll claim

A municipality is not liable for &onell claim under a theory of respondeat superior;
instead, plaintiffs must plausiphllege that Metro was respghle for a policy, practice, or
custom that caused an alleged constitutional viol&fion.

A plaintiff can show a municipality is respabie for a policy, practice, or custom: (1) by
showing “a longstanding practice or custom whiohstitutes the ‘standamperating procedure’
of the local government entity(2) “by showing that the [relevfrdecision-making official was,
as a matter of state law, a final policymaking authavhose edicts or acteay fairly be said to
represent official policy in the area of decisioor’(3) “by showing thaan official with final
policymaking authority either delegated thathority to, or ratied the decision of, a
subordinate.”® A municipal policy, practice, or custofmay be inferred from widespread
practices or evidence of repeated constitutior@htions for which the errant municipal officers

were not discharged or reprimandéél.”

67 Vickers v. U.S.228 F.3d 944, 950 (9th Cir. 2000) (collecting cas@egkwith v. Pogl
case no. 2:13-cv-125-JCM-NJK, 2013 WL 9040, *5-6 (D.Nev. June 17, 2013) (“The
decision of which police officers to hire, and howtrn and supervise them, are an integral p:
of governmental policynaking or planning.”)Vasquez-Brenes v. Las Vegas Metro. Police De
No. 2:12-CV-1635 JCM-VCF, 2014 WA471542, at *10 (D. Nev. Sept. 10, 2014).

%8 Vickers,228 F.3d 944, 950.
%9 Ulrich v. City and County of City of Pas&41 F.3d 1067, 1083 (9th Cir.2001).
01d.

I Nadell v. Las Vegas Metro. Police Dep268 F.3d 924, 929 (9th Cir. 2001) (internal
guotation marks and citation omitted).
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Plaintiffs have alleged that multiple officers harassed and monitored them; requeste
arrest warrant; arrestedgnhtiffs; and coordinatedith the district attoray, a judge, and the city
manager. These acts occurred over the course of a month and created a high-profile publi
about whether the officers’ actions were cdositnal. The repeateslleged constitutional
violations, the number and natwkactors involved, and the higitefile nature of the dispute
make plausible the claim that Metro instituted driving policy behindhe alleged selective
enforcement, tacitly approved the custom of selective enforcement, or knew of the custom
failed to address it. Thus, this claim survives.

H. Sacco’s standing

To carry her burden of establishing a consittual injury to suppdrher First Amendment
claim that defendants chilled her free speech, Sacco must provide adequate details about I
speech was chillet. Defendants argue that&gco’s thinly veiled assertion of an intent to chal
on public sidewalks in the future does not suppdmding of the actual amminent injury that
is required.”

Sacco alleges she was at the Jul) di8alking event and intendéa chalk in protest with
the other plaintiffs. She alleges she was intimidated by the police’s presence—which camgq
other plaintiffs had been cited for chalking. aling all inferences in Sacco’s favor, she has
adequately alleged that she intends to contaomadking to protest Metrbut fears being arrested
or cited given that defendantsviesalready arrested and cited ttker plaintiffs. | therefore deny
defendants’ motion to dismiss Sacco’s claims.

I. Claims against the defendant officersn their official capacities

States and state officers sued in their dadficapacities are not “persons” for the purposs

of an action under 42 U.S.C. § 1983, and generally they may not be sued under th& statute|

2 Lopez v. Candael&30 F.3d 775, 787 (9th Cir. 2010).
3 (Dkt. #6 at 25.)

““Will v. Mich. Dept. of State Policd91 U.S. 58, 71 (1989%guou v. Commonwealth
Ports Auth .316 F.3d 899, 901 (9th Cir. 2003).
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Official capacity claims are an alternative wayptgading a claim against the entity for which the
defendant is an officeP. To state an official capacity chaj a plaintiff must meet the same
standard for suing a municipalif§.

Plaintiffs brought claims against Metro asanicipality, and theyail to identify any
need to maintain redundant claiagainst the officers in theiffeial capacities It is well-
established that official-cagity claims are redundant of claims against the relevant
municipality’” | therefore dismiss the official-capacitiaims against the individual defendants,

J. Prayer for punitive damages

“[A] municipality is immune fom punitive damages under 42 USC § 1983But the
individual defendants may be liable for punitiverdaes if they were recklessly indifferent to
plaintiffs’ constitutional right® This standard is met if defdants’ “conduct is shown to be
motivated by evil motive or intent, or when it involves reckless or callous indifference to the
federally protected rights of other¥.”

Defendants argue generally tipddintiffs have not made arallegations rising to the leve

of “reckless indifference.” But king all of plaintiffs’ allegationss true, it is plausible that

defendants selectively enforced the graffiti statute against plaintiffs in callous indifference to thei

> See Hafer v. Meldb02 U.S. 21, 25 (1991Molley v. Cal. Dep't of Corr599 F.3d
1108, 1111 (9th Cir. 2010).

76 City of Canton v. Harris489 U.S. 378, 388-91 (1989).

T Kentucky v. Grahamd73 U.S. 159, 165 n.14 (1985) (holditgt “[t]here is no longer &
need to bring official-capacity actions aggti local government officials, [because] unifiemell,
.. . local government units can be sued directly” (citations omittBd¥by v. City of Orlando
931 F.2d 764, 776 (11th Cir. 1991). rdmber of district courts the Ninth Circuit have
dismissed official capacity claims as redundahneére the relevant munpality is also suedsSee,
e.g., Duenez v. City of Manteddo. CIV. S-11-1820 LKK, 201WL 5118912, at *5 (E.D. Cal.
Oct. 27, 2011)Vance v. Cnty. of Santa Claré28 F. Supp. 993, 996 (N.D.Cal.1996grnell v.
Grimm, 872 F. Supp. 746, 752 (D. Haw. 1994).

8 Newport v. Fact Concertg53 U.S. 247, 271 (1981). Plaintiffs conceded as much aft
oral argument.

79 Dubner v. City & Cnty. of S.F266 F.3d 959, 969 (9th Cir. 2001).
80 Smith v. Wadet61 U.S. 30, 56 (1983).
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First Amendment rights. | thefore will not dismiss plaintiffs’ request for punitive damages
against the indidual defendants.

K. Leave to Amend

At the end of their response to the motiomigmiss, plaintiffs request leave to amend ir]
the event | grant the motidh. Courts should usually grant leave to am&n@.ourts consider

five factors when deciding whether to grant ke2ald) bad faith, (2) undugelay, (3) prejudice to

the opposing party, (4) futility of amendment, and (5) whether plaintiffs have previously amende

their complaing?

Plaintiffs have not yet had an opportunityatoend their complaint ithis case, and there
is no evidence of bad faith or undue delay. Gitreat | have dismissesome of plaintiffs’
claims, they should be permitted an opportunitgrteend their complaint gufficient facts exist.
IV.  CONCLUSION

IT IS THEREFORE ORDERED #t defendants’ motion to siniss (Dkt. #6) is DENIED
in part and GRANTED in part as set foehove. Plaintiffs’ fifth cause of action for
unreasonable search and seizure, sixth causeioh &or violation of substantive due process,
seventh cause of action for unlawful detention, déglaiuse of action for violation of procedural
due process, tenth cause of action for negleg, and eleventh cause of action for false
imprisonment are dismissed.

IT IS FURTHER ORDERED that plaintiffs’ clais against the defendant officers in their
official capacities are dismissed.

IT IS FURTHER ORDERED that plaintiff€laims for punitive damages against Metro
are dismissed.

IT IS FURTHER ORDERED that should plaintiffiash to amend their complaint to curg

the defects of their dismissed claims, they iiilaytheir amended comgla within 14 days of

81 (Dkt. #15 at 28.)
82 Allen v. City of Beverly Hills911 F.2d 367, 373 (9th Cir. 1990).
83 Steckman v. Hart Brewing, Ind.43 F.3d 1293, 1298 (9th Cir. 1998).
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entry of this order. Absent filing of an ameddmmplaint, defendants shall file their answer tg

the complaint within 21 daysf entry of this order.

DATED this 27" day of April, 2015.
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UNITEDSTATESDISTRICT JUDGE




