Nationwide Life Insurance Company et al v. Millberg et al
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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

NATIONWIDE LIFE INSURANCE CO. gt al.,
Case No. 2:14-cv-01586-APG-CWH

ORDER

Plaintiffs,
VS.
CARL MILLBERG, et al.,

Defendants. )

)

This matter is before the Cduwn Plaintiffs Nationwide Life Insurance Co. and Nationwide L

Annuity Insurance Co.’s (“plaintiffs”) Second Motion for Service by Publication (doc. # 44),
March 19, 2015.
BACKGROUND

Plaintiffs renewed motion seeks an order ptimg service by publication of Defendant Melv
Williams (“defendant”) under Federal Rule of Civil Bedlure (“FRCP”) 4(e)(1)red Nevada Rule of Civi
Procedure (“NRCP”) 4(e)(1)(i). Plaintiffs represergytthave made “several diligent efforts to locate
serve” defendant. Doc. # 44-1 at 4. These effodsidte hiring a private investigator, along with a thi
party process server, to ascertain defendant’s address and attempt service.

DISCUSSION

FRCP 4(e)(1) provides that service may be agaished on an individual, other than a minor,

“following state law for serving a sunons in an action brought in courtsggneral jurisdiction in the state

where the district court is located and where sengiceade.” In Nevada, Rule 4 of the NRCP gove
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service of parties under state law. It generaljyines personal service of the summons and complaint
individual defendants. Alternatively, service niyaccomplished by leaving the summons and comp

at the defendant’s dwelling house or usual place of abode with a person of suitable age and @

ipon
laint

iscref

residing therein, or by delivering the summons and camtpi@ an agent authorized to receive service.

Nev. R. Civ. P. 4(d)(6). When personal service psaugossible, NRCP 4(e)(1) provides that a party

may move for service by publication when the opposingy fissides out of the st&tor has departed froqm

the state, or cannot, after due diligence be found wili@rstate, or conceals hieikto avoid the service

of summons.”

A party seeking service by publication must segké of court by filing an affidavit demonstrati

due diligence in attempting to personally serve tHerdiant. In evaluating due diligence, courts look

several factors. Sé&ice v. Dunn787 P.2d 785, 786-87 (Nev. 1990); Abreu v. Giln®&5 P.2d 746, 74]
(Nev. 1999);_McNair v. Rivera874 P.2d 1240, 1241 (Nev. 1994). There is no “objective, formy

standard” for determining due diligence, but the Nevada Supreme Court has characterized the a
one measured by the quality of service efforts. Al®86 P.2d at 749 (“Despite goirevious decisions o
this issue, we note that there is no objective, formui@ndard for determining \&his, or what is not, du
diligence. The due diligence requirement is not quabt# by reference to the number of service atten
or inquiries into public records. Instead, due diligence is measured by the qualitative efforts of a
plaintiff seeking to locate and serve a specific defendant.”).

The Court has reviewed the record and finds treanpifs have demonstrated due diligence in th
efforts to serve defendant. The me& private investigator maddident efforts to verify defendant’
residence and to locate defendant for service. Theaeeltthird-party server also displayed diligent effg
to serve defendant by speaking with a residentéacaear defendant’s last known address, and ma
multiple attempts at service. Consequently, the request to serve by publication will be granted.

CONCLUSION AND ORDER
Accordirgly, I T ISHEREBY ORDERED that plaintiffs’ Second Motion for Service by Publicati

(doc. # 44) igranted.
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IT ISFURTHER ORDERED that plaintiff shal mail a copy of the summons and complaint
defendant at 127 Sunset Road, Moriarty, New Mexico 87035.

DATED: March 20, 2015

C.W. Hoffmai [Ar.
United States iviagisirate Judge




