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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %
VIBE MICRO, INC., CaseNo. 2:14¢ev-01618RFB
Plaintiff, ORDER
V.

SIG CAPITAL, LLC.,

Defendant

l. Introduction

This case was taken on appeal from the Bankruptcy Court on 10/1/14. A status conf
was held on 12/12/14. Before the Court are Appellant Vibe Micro’s Opening Brief [ECF No.
Appellee SIG Capital’'s Answering Brief [ECF No. 19], and Appellant Viber®s Reply Brief
[ECF No. 24].
. Background

This case is an appeal from a final order of the United States Bankruptcyf@otims
District of Nevada, issued on September 18, 2014. [ECF No. 1]. The issue on appeal is W
the bankruptcy court erred in holding, as a matter of law, that Vibe Micro, Inc., a sdarediol
the involuntary debtor, 8Speed8, Inc., did not have standing to seek statutory remddre$l
U.S.C. 303(i), and against SIG Capital, Inc., Petitioner, for costs, attorneysifeetamages, on
behalf of the debtor, 8Speed8, Inc.

The Court relies on and reiterates the findings of fact of the bankrupicy wadich are

reviewed for clear erroin re Summers332 F.3d 1250, 1252 (9th Cir. 2003). On December

2013, Appellee SIG Capital, Inc., a Nevada corporation, filed an involuntaryopédiiti relief
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under Chapter 7 of the U.S. Bankruptcy Code, against the Debtor, 8Speed8, Inc. SIG and Vil
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Micro are both shareholders of 8Speed8. SIG was also a creditor of 8Speed8, lendingpom
fund 8Speed8’s development of payment services kiosk systems. A shareholder disputy
between SIG and Vibe Micro, and Vibe Micro initiated arbitration proceedaggsnst SIG.

Subsequent to the initiation of arbitration proceedings, in December 2013, SIG filed an aryoly

bankruptcy petition against 8Speed8. 8Speed8 never appeared in the bankruptcy action.

Micro appeared, and asserted that it was representing the interest of 8Speesi&teahnih its
pleadings that the debtor was not represented in the proceedings. [ECF No. 18, p 93, To&ns
Bankruptcy Hearing].

In January 2014, Vibe Micro moved to dismiss the bankruptcy. Vibe Micro also soud
obtain fees and costs, actual damages, and punitive damages pursuant to 11 U.S.SIG04
opposed the motion, and the parties agreed that further discovery was necessamhédelourt
could decide the merits of dismissal on the grounds asserted by Vibe Micro. Hoinelxame
2014, SIG decided that dismissal was appropriate, and f#lesdvin motion to dismiss.

The Bankruptcy Court held a hearing on both motions to dismiss in August 2014. A
hearing, the Court deemed it appropriate to dismiss the case since both pdrtesvied to
dismiss. It then allowed SIG and Vibe Micro togeat oral arguments on the issue of Vibe Micrg
entitlement to receive fees under 11 U.S.C. 303(i).

The Bankruptcy Court issued a verbal ruling on the motions on September 15, 2014.
that under a Ninth Circuit holdingn re Miles 430 F.3d 1083 (9th Cir. 2005), only the debtor h
standing to seek damages under Section 303(i). It entered an order dismissingringbacase

and denying Vibe Micro any attorneys’ fees and costs, and damages, on Sefiteriaba4.

[Il1.  Legal Standard

On appeal to the District Court, the Bankruptcy Court’s conclusions of law are eelig

de novo, and its factual findings are reviewed for clear efrore Summers332 F.3d 1250, 1252
(9th Cir. 2003). Interpretation of statutes, and standing issuessaes of law, which are reviewe(
by the appellate coude novo. In re Mike Hammer Prod., Inc., 294 B.R. 752, 753 (9th Cir. B.A
2003).
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V.  Discussion

The statute at issue in this case is 11 U.SC. § 303(i). Section 303(i), which provid
costs and fees in the resolution of bankruptcy proceedings, states: “If the cmistessa petition
under this section other than on consent of all petitioners and the debtor, and if the debtor d
waive the right to judgment under this subsection, the court may grant judgdgrtgainst the
petitioners and in favor of the debtor fer(A) costs; or (B) a reasonable attorney’s fee; or
against any petitioner that filed the petition in bad faithf@) any damageproximately caused
by such filing; or (B) punitive damages. The Ninth Circuit analyzed the |gegofahis statute in
In re Miles which, on its face, “is ambiguous as to whether damages...can be awarded g
favor of the debtor or in favor of other parties.” 430 F.3d 1083 (9th Cir. 2005). Lookin
legislative history, determining that “reading 303(i)(2) to allow third partiesgk damages could
invite abuse of the system”, and determining that “reading 303(i) to limit standing delbtor is
congstent with the admittedly rather sparse authority addressing this iiseéyinth Circuit held
that appellants in that case, a putative debtor’s wife and children, did not havegstarrdicover
damages under the statutere Miles,430 F.3d 1083 (9th Cir. 2005).

Vibe Micro argues that for purposes of fees and costs, it functioned as the Dehtor
bankruptcy action, and thus had standing to seek an award on 8Speed8’s behalf. Vibegksro
that it was a fifty percent vested shareholder tryogrotect the Debtor, 8Speed8. SIG disput]
the contention that Vibe Micro was a fifty percent vested shareholder, and rettesy tisat Vibe
Micro, SIG, and Luxor, each were thirty percent shareholders in 8Speed8. The bank&owpt
did not make a factual determination as to Vibe Micro’s ownership interest indE@eal the
Court does not deem this determination material to whether, umderMiles a shareholder,
rather than the Debtor itself, may recover under Section 303(i). Vibe Micrs facse regarding
SIG’s purposes in bringing the involuntary bankruptcy petition, and alleges Gat&sl bringing
it in bad faith, to subvert and/or evade the arbitration proceedings that Vibe Mitinitieted
amongst the shareholders, and to liquidate 8Speed8. The bankruptcy court did not n

determination as to whether the petition was brought in “bad faith” by SIG. The Court doq
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find it necessary to reach this issue, in order to address the issue on apgeshef Vibe Micro
has standing, as a n@ebtor in the bankruptcy proceeding, to assert a right to costs, fees
damages, under Section 303(i).

Vibe Micro further supports its position that it functioned as the debtor in this acjior

arguing that its fees were incurred for the dmeefit of the debtor. 8Speed8 never appeared i

the bankruptcy action. Vibe Micro appeared, and asserted that it was rapgeteninterest of
8Speed8. However, Vibe Micro also filed a motion to compel against the Pritesid@Speeds,
and stated in their pleadings that the debtor was not represented in the proc&sgjagiiess of
whether Vibe Micro felt that it was acting for the benefit of the debtor, thasenever an explicit
determination by the bankruptcy court that Vibe Micro was the Debtor in the yindeaktion.
Ultimately, the bankruptcy court held: “I find and conclude that Vibe Micro lackwdsig as a
matter of law. Consequently, the involuntary petition is dismissed with prejudicéilae Micro’s
request for fees, costs, and damages under Section 303(i) is denied.” This Cyrirofethe
bankruptcy court’s ruling, that it determined Vibe Micro not to have been the Debtauseeaf
its standing ruling. The Court affirms the implicit conclusion of the bankruptcy,dbat Vike
Micro was not the debtor in the underlying action.

Vibe Micro further argues thét re Milesdoes not control in this cada.re Milesinvolved
three daughters of the debtor who had never appeared or represented the interestbtof ihe
the involuntary bankruptcy proceedings, and therefore constituted third partiesemaot
entitled to costs and fees; Vibe Micro argues that this case is distinguisbebisé Vibe Micro
acted on behalf of the debtor. However, absent a holding from the benykogurt that Vibe
Micro was the debtor in this action, for purposes of the Section 303(i) analysis, the Couitdg
find this argument persuasive. Vibe Micro has not raised any controllingsugseve authority
that states that a shareholder appegim a bankruptcy proceeding alleging that it represents
interests of the named debtor, is entitled to fees, costs, and damages under SegtestB08¢0h
it were the debtor. The plain holdinglafre Mileswas that standing to assert a rightésts, fees,
and damages under Section 303(i) is limited to the debtor.

The Court rejects Vibe Micro’s attempt to invoke other authority. Specifjdébg Micro
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analogizes this case to a 1989 bankruptcy case from lllinois, In re Fox Islané 8gap, 106

B.R. 962, 966 (Bankr. N.D. Ill. 1989), where general partners filed an involuntary petitiostag
the Partnership, and another general partner filed a motion to dismiss. In thdte&smirt found

that the other general partner who filed the motion on behalf of the Partnership hadgstan

recover under Section 303(ip re Fox Islands not controlling authority on this Court, and it

precededn re Miles FurthermoreasSIG correctly notes, In re Fox Islamsldistinguishable from

the context of a shareholder like Vibe Micro purporting to represent the istefestorporation.
Becauseandividual partners are liable for the obligations of a partnership, it mé&g sense to
allow a general partner to represent the partnership in bankramdctp recover fees, but it doe
not follow that shareholders have a right to act on behalf of a corporatiorgatiditi. Such
shareholders are liable for the obligations of the corporafioa.Courtthusfinds that_In re Fox
is not controlling, andhat to the extent it differs frorim re Miles the Court must follow the
holding of Miles. The Court agrees that the legal posture of a general partner is distinguis
from that of a shareholder in a corporation, for purposes of acting on behalf of the tommgara
a bankruptcy proceeding.

Vibe Micro also argues that SIG waived its argument that Vibe Micro did not hadégia
to seek statutory remedies, by failing to challenge its rights to appeahalh &fe8Speed8 in the
underlying proceeding. SIG did argue, in the underlying proceeding, that Vib® Nicks
standing to collect damages under Section 303(i). SIG argues that standingpmsepuof
contesting the involuntary bankruptcy is distinct from statutory standing to seelgesamnder
Secton 303(i). Any interested party can seek dismissal of an involuntary bankr8etye.qg., In
re MacFarlane Webber Assp&21 B.R. 694, 7001 (Bankr. S.D.N.Y. 1990) (holding any part

in interest may move for dismissal of a bankruptcy for cause). The Court agtiee€d®; and
based on the extensive arguments on record in the underlying bankruptcy procekdindsIG
maintained that Vibe Micro did not have standing for fees, costs, and damages under 303
Court finds that SIG has not waived trgument.

Finally, Vibe Micro argues, in the alternative, that the Court should Ifince Miles

wrongly decided, and should find that Vibe Micro has standing to seek fees anainmiest Section
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303(i). In_re Milesis binding authority on this court, arte Court agrees with its statutor

analysis.

V. Conclusion

The Court has not been presented with any controlling or persuasive authority to s
the argument that a nddebtor shareholder has standing to pursue costs, fees, and damages
Debtor, under 11 U.S.C. Section 303(i). The Ninth Circuitnine Miles determined that only
Debtors have standing to recover costs, fees, and damages under that statute.

Therefore,

IT IS ORDERED that this CourtAFFIRMS the ruling of the bankruptcy court below

and finds that Vibe Micro is not entitled to costs, fees, and damages under 11 U.S.C. Seg}ion

DATED: May 22, 2017.

-y

RICHARD F. BOULWARE, Il
UNITED STATES DISTRICT JUDGE
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