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UNITED STATESDISTRICT COURT

MICHAEL DEAN ADKISSON,
Petitioner,

VS.

D.W. NEVEN,et al.,

Respondents.

Pursuant to this court’s order, petitioner hasv paid the filing fee for his 28 U.S.C. § 22b4

DISTRICT OF NEVADA

Case No. 2:14-cv-01934-APG-CWH

ORDER

Doc. 7

habeas petition. Now before the court is petitionadsion for a stay of these federal proceedings yntil

his state habeas petition is resolved (Dkt. #2).

In Rhines v. Weber, 544 U.S. 269 (2005), the Supreme Court placed limitations upop the

discretion of the court to facilitate habeas petitioners’ return to state court to exhaust claims. TI

Rhines Court stated:

[S]tay and abeyance should beitatzle only in limited circumstances.
Because granting a stay effectively excuses a petitioner’s failure to
present his claims first to the state courts, stay and abeyance is only
appropriate when the district court determines there was good cause for
the petitioner’'s failure to exhaust his claims first in state court.
Moreover, even if a petitioner had gamalise for that failure, the district
court would abuse its discretion ifwere to grant him a stay when his
unexhausted claims are plainly meritle€$. 28 U.S.C. § 2254(b)(2)

(“An application for a writ of hlaeas corpus malge denied on the
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merits, notwit_hstandinﬂ the failure of the applicant to exhaust the
remedies available in the courts of the State”).

Rhines, 544 U.S. at 277. The Court went on to state thidttlikely would be an abuse of discretio

for a district court to deny a stay and to dismiss a mixed petition if the petitioner had good c3

his failure to exhaust, his unexhausted claimpatentially meritorious, and there is no indication t

the petitioner engaged in intentidiyalilatory litigation tactics.”ld. at 278. The Ninth Circuit has he

that the application of an “extraordinary circumstances” standard does not comport with the

cause” standard prescribedmiyines. Jacksonv. Roe, 425 F.3d 654, 661-62(Zir. 2005). The Cour
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may stay a petition containing bakhausted and unexhausted claims if: (1) the habeas petitioner has

good cause; (2) the unexhausted claims are potentially meritorious; and (3) petitioner has not
in dilatory litigation tactics.Rhines, 544 U.S. at 2775ee also Wooten v. Kirkland, 540 F.3d 1019
1023-24 (9 Cir. 2008).

Petitioner states on the face of his current federal petition that he has a state postco
petition still pending before the Nevada Supreme Court (Dkt. #1-1, p. 2). Petitioner has alsc
motion for appointment of counsel, in which he states that: “Due to (3) sets of habeas cq¢
failures, [he] has ntime left” under the AEDPA statute of limitations and thus has filed his fe(
petition as a protective petition (Dkt. #3, p. 4).

In Pace v. DiGuglielmo, 544 U.S. 416, the United Stat8spreme Court indicated that
petitioner facing the “predicament” that could occur if he is waiting for a final decision from the
courts as to whether his petition was “properlydfilshould file a “protective” federal petition and a

the federal court for a stay and abeyarge.also, Rudinv. Myles, 766 F.3d 1161, 1174{Zir. 2014).
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In this regard, petitioner'pro se federal petition was appropriately filed as a protective petition.

Petitioner has demonstrated good cause URtdeesfor the failure to exhaust all grounds of the fede
petition prior to filing it. Itis unclear whethpetitioner’s state postconviction petition, which appe
to raise ineffective assistance of counsel clainisp@ deemed timely filed. Accordingly, a stay a
abeyance of this federal habeas corpus proceeding is appropriate. Further, the grounds of t
petition that petitioner seeks to exhaust in statet@are not “plainly meritless” under the second pre¢

of theRhinestest. Currently, the court has no indication that petitioner engaged in dilatory litig
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tactics. This court thus concludes that petitidreer satisfied the criteria for a stay and abeyance under

Rhines. Petitioner’'s motion for a stay and abeyanceiseffédderal habeas corpus proceeding is grar

Petitioner has also filed a motion for appointment of counsel (Dkt. #3). There
constitutional right to appointed counset # federal habeas corpus proceedifgnnsylvania v.
Finley, 481 U.S. 551, 555 (198 Bpnin v. Vasquez, 999 F.2d 425, 428 (9th Cir.1993). The decis
to appoint counsel is generally discretiona@haney v. Lewis, 801 F.2d 1191, 1196 (9th Cir.1986
cert. denied, 481 U.S. 1023 (198Bshor v. Risey, 730 F.2d 1228, 1234 (9th Cir.), cert. denied, 4
U.S. 838 (1984). However, counsel must be appoifittd complexities ofthe case are such th
denial of counsel would amount to a denial of greeess, and where the petitioner is a person of
limited education as to be incapable of fairly presenting his cleBsesChaney, 801 F.2d at 1196ge
also Hawkins v. Bennett, 423 F.2d 948 (8th Cir.1970).

Here, the court finds that the motion for appwient of counsel is premature. Petitioner v
need to file a motion to re-open the case dfigistate postconviction proceedings have conclu
Further, petitioner shall file a motion to file an amended petition and attach a proposed a
petition. Such amended petition shall clearly and isehcset forth the factual basis for his clain
as well as demonstrate that the petition is timely and that his claims are exhaAstdtht time,
petitioner may file a second motion for appointmentainsel if he is able to demonstrate that
complexities of his case are such that a denial of counsel would amount to a denial of due
Accordingly, the motion for appointment of counsel is denied without prejudice.

IT ISTHEREFORE ORDERED that the ClerlSHALL DETACH AND FILE petitioner’s
federal habeas petition (Dkt. #s1-1, 1-2).

ITISFURTHER ORDERED that petitioner’s motion for issuae of stay and abeyance (DKkt.

#2) of this federal habeas corpus proceedifgRANTED.
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The court notes that the petition before the court appears to be unnecessarily repetitive an
prolix and emphasizes that petitioner’'s amended petition should clearly and concisely set forth the

factual basis for his claims.
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IT ISFURTHER ORDERED that petitioner's motion for appaiment of counsel (Dkt. #3
is DENIED without prejudice.

IT IS FURTHER ORDERED that this action iSSTAYED pending final resolution o
petitioner’s postconviction habeas petition.

IT ISFURTHER ORDERED that the grant of a stay is conditioned upon petitioner retur
to federal court with a main to reopen the case withiorty-five (45) days of the issuance of th
remittitur by the Supreme Court Bfevada, at the conclusion of the state court proceedings 0
postconviction habeas petition.

IT ISFURTHER ORDERED that the ClerlSHALL ADMINISTRATIVELY CLOSE this

action, until such time as the court grants a motion to reopen the matter.

Dated: April 13, 2015.
UNI i ED STATES DISTRICT JUDGE
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