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. LaCrosse Technology, LLC; et al Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
NEW BALANCE, INC., Case No. 2:14-cv-01937-JCM-PAL
Plaintiff, ORDER
v (Mot Subst Plaintiff — Dkt. #31)
LACROSSE TECHNOLOGY, LLC, et al.,

Defendants

Before the court is Plaintiff's Motion for Substitution of Plaintiff or, in the Alternativ
Motion to Dismiss without Prejucke (Dkt. #31). The motion wasfegred to me by the district
judge. The court has considered the motiorfebaants’ Opposition (Dkt. #33) and Plaintiff’s
Reply (Dkt. 34).

Plaintiff seeks leave to substitute its sulasig Warrior Sports, la., in place of named
Plaintiff New Balance, Inc. In the alternatiiaintiff asks to dismiswithout prejudice so the
complaint can be refiled naming the correct PiHiintThis is a breaclof contract case filed
November 21, 2014, arising out of the Defendaalig’ged failure to pafor sporting goods and
equipment. On approximately April 29, 2015, preparing responses to discovery requeg
Plaintiff New Balance, Inc. diswered that the contract atsiee was actually entered intg
between its subsidiary, Warrior Sports, Inc. miéiacknowledges that the deadline for filing

motion to amend the pleadings lapsed on April 16, 2015. However, Plaintiff argues
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substitution of a Plaintiff shoullde liberally allowed when the change is merely a formality and

does not alter the original complaint’s factual gdieons concerning the events or participant

If the court will not grant leave teubstitute Plaintiff, Plairfti seeks leave to dismiss withou

prejudice under Fed. R. Civ. P. 41(a)(2)dawithout imposing any additional condition$

authorized by Rule 41(d).
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Defendants oppose the motion indicating there confused about why New Balance

Inc. initiated the lawsuit against them rather tNéarrior Sports, Inc. athey knew they had not
entered into any contractual relatships or business dealings witlew Balance, Inc. On April
17, 2015, Defendants served discovery requests to Plaintiff which “westetdng identifying

the privity between New Balance, Inc. and WMita Sports, Inc.” The deadline for filing &
motion to amend the pleadings expired Ad, 2015, and the court should not permit &
amendment of the complaiafter the deadline, unless the movant establishes excusable ne
The motion does not even address the excusegkect factors. Additionally, a demand lettd
was sent to Defendants Septen 16, 2014 which attached a cagfythe contract and persona

guarantee relied upon in this cag®oth documents clearly indicatke contracting parties werg

Warrior Sports, Inc. and LaCrosse Technology.febaants also argue they will be prejudiced |

the court allows an untimely motion to amend beeatlney have sent discovery to Plaintiff an
prepared a defense against New Balance, not W& ports. Finally, Diendants argue Rule 25
allows substitutions upon the death of a partgpmpetency, transfer of interest, or separati
from public office and is not applicable.

With respect to Plaintiff's alternative requaisat the court allow Plaintiff to dismiss thg
claim and deny costs under Rule 41(d), Defendeegsest that the court grant dismissal, “b
refrain from making any findingss to the payment of costs.”

Plaintiff replies that it is a large conglomerate that mistakenly assigned collection g

debt in question under its name rather thandhés subsidiary. Once the error was discoverg

it was disclosed to the court and opposing caungzefendants cite no prejudice at all and
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judicial economy dictates th#is case be allowed to proceed “with a simple correction of a

misnomer.”
Having reviewed and considered the mattex,dburt will reluctantly grant the motion tg

substitute Plaintiff. Defendants are correct tR&intiff has not showngr even attempted to

show, excusable neglect for its failure to complth the deadline to file a motion to amend the

pleadings. The personal guaranteadkted to the complaint clearly reflects that it was given
favor of Warrior Sports, as does the Applioatifor Credit that Plaintiff relies upon as th
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contract in this case. A sigreview of the documents by Plaintiff's counsel should ha
uncovered the error. The courttegorically rejects the notion dhthe fact New Balance is 3
large conglomerate is a justifiocat for what is, at best, coun®elinattention to basic facts
required to plead a case. The fdwt the error wasot discovered until responses to discove
were being prepared displays a continuingkl@f counsel’'s atterdn. Defendants are alsg
correct that Rule 25 simply does not appRule 15 governs amendnisrio pleadings.

However, it is clear from the moving andgspensive papers that Defendants were a
aware that Warrior Sports, Inc. was the entity withom they contracted. They assert they we
confused that this action wasetl on behalf of the parent, WeBalance, Inc. and concerne(
about potentially duplicative judgments. Thisaisnatter that could have and should have be
addressed at the Rule 26(f) cerd@nce. Defendants do not claim that the case cannot be r¢
because the statute of limitatiadmas run or for any other reason.

Dismissing the case now would only resulthie complaint being refiled, more expeng
to both sides and delay of a resolution on the meri2@fendants did naserve written discovery
requests on Plaintiff to addrefss issue until April 16, 2015 wheRlaintiff's counsel finally
realized the error. Athe time the motion was filed Deféants had until July 15, 2015, or mor
than 60 days, to complete any additional discovery needed to defend this case. The opj
does not outline how this case would have been defended differently or that any add
discovery will be needed if the substitution is allowed. To remedy any additional, unnecq

or duplicate discovery the courtlivdonsider any request for anjastment of the discovery plan
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and scheduling order deadlines Defendants deem appropriate. The court will also entertain &

request for monetary sanctions for additionahegessary or duplicate dmery directly related
to the untimely request gubstitute Plaintiff.

For these reasons,

IT ISORDERED:

1. Plaintiff's Motion for Substution of Plaintiff, or in the Alternative, Motion to

Dismiss Without Prejdice (Dkt. #31), iSSRANTED with respect to the request td
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substitute Plaintiff. Warrior Sports, dnis substituted irplace of Plaintiff New

Balance, Inc.

2. The Motion to Dismiss IDENIED as moot.

3. Defendants shall have unfilugust 11, 2015 to file any request for an adjustment @

the discovery plan and scheduling ordeadlines necessitated by the substitution

Warrior Sports, Inc. by stipulation amotion and/or any request for monetar,

sanctions as outlined in this order.

DATED this 27th day of, July 2015.

PEGGY%.%N

UNITEDSTATESMAGISTRATE JUDGE
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