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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

JASON LAMBERTH, individually and as Case No. 2:14-cv-02044-APG-GWF
estate representative of HAILEE JOY
LAMBERTH; JENNIFER LAMBERTH,

individually and as esta representative of ORDER DISMISSING FEDERAL
HAILEE JOY LAMBERTH; and JACOB CLAIMS AND REMANDING CASETO
LAMBERTH, STATE COURT
Plaintiffs,
(DKT. #5)
V.

CLARK COUNTY SCHOOL DISTRICT gt
al.,

Defendants.

This case arises out of the tragic suicidé®dyear-old Hailee Joy Lamberth. Her paren
on their own behalf and as regentatives of Hailee’s estasdpng with Hailee’s brother Jacob,
bring this lawsuit against the Clark County Schodtrict (“CCSD”) andvarious school district
employees. According to the Lamberthdyaa district employeeknew Hailee was being
bullied at school, but they did not protect rem further bullying and did not inform the
Lamberths. The Lamberths contend the defersdéaiture to notify them about the bullying
deprived them of the opportunity to intereeand get Hailee couns®j. Additionally, the
Lamberths contend CCSD made a defamatorgrsiamnt about Hailee’s father, and an employe
Facebook post portrayed the Lamberths in a falég. lihey assert various claims for wrongful
death, defamation, and false light. The pti#fis’ allegations, hough distressing, do not
constitute a violation of the Due Process Claafde Constitution of the United States. Thus,

dismiss the plaintiffs’ federal law claims, whicledrased on that Clauskdecline to exercise

supplemental jurisdiction over the remaining state claims, and | remand those claims to state

court.
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|. BACKGROUND

Hailee was a student at Thunm@hite Middle School (“TWMS"). (Dkt. #1-1 at 6.)
According to the complaint, Hailee was bulligithe school, starting in August 2013 and endir]
with her suicide on December 12, 2018. &t 6.) On Septemb@i7, 2013, Hailee received a
voice mail message stating “Where are you Hailee? | hope you dik)l. Qne of Hailee’s
fellow students saw another student, C.H., pgdalee around and call h&at” and “ugly.” (Id.
at 6-7.) C.H. also left letters in Hailee'sker with messages such as “Drink Bleach and Die”
and “Why don’t you die?”Ifl. at 7.) The school previoushad suspended C.H. for bullying
other studentsld.)

Another of Hailee’s fellow students,&, reported seeing a studgeJ.J., call Hailee a

“fat ass,” “stupid bitch,” and a “slut.1d.) According to C.G., J.J. had been bullying Hailee in
gym class nearly every dayrfabout two months but no odel anything to stop itld.) C.G.
reported this conduct on TWMS’s Ibiing website on November 20, 20181.j In her report,
C.G. stated that J.J. “made Hailee cry almost every dialy.a{7-8.) C.G. identified the gym
teacher, defendant Kim Jefferson gasitness to these incidentil.(at 7.) Jefferson did not
report anything to thechool's principal.lfl.) Nevada Revised Stdaes § 388.1351(1) requires 3
teacher who witnesses bullyfip report the violation to thprincipal the same day as the

incident.

! The factual recitation is derived from the cdaipt’s allegations, which | take as true for
purposes of resolving the defendants’ motion to disrBieeWilliams v. Gerber Prods. Co552 F.3d 934,
937 (9th Cir. 2008).

2«Bullying” is defined in Nevada Revised Statutes § 388.122 as:

a willful act which is written, verbal or physical, or a course of conduct on
the part of one or more persons which is not authorized by law and which
exposes a person repeatedly and owee tio one or more negative actions
which is highly offensive to a reasonable person and:

1. Is intended to cause or actually causes the person to suffer harm or
serious emotional distress;

2. Exploits an imbalance in poweetween the person engaging in the act
or conduct and the person who is the subject of the act or conduct;

3. Poses a threat of immediate harm or actually inflicts harm to another
person or to the property of another person;
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When a report is made on the TWMS websteemail is automatically generated and
sent to the school administration notifyitigem that a report has been submittédl. gt 8.) No
one from TWMS advised Hailee’s parents, JasuhXennifer Lamberth, dfie report that their
daughter was being bulliedd( at 8-9.) Nevada RevisedaBites § 388.1351(2) requires a
principal to initiate an investigation into got of bullying withinone day and to provide
written notice to the parents afyastudent involved in the report.

Three weeks after C.G. reported the bolyon TWMS'’s website, Hailee committed
suicide. (d. at 9.) She left a note imhich she stated “I only askahyou tell my school I killed
myself so maybe next time ggale like [C.H.] wants to call sneone pimple face or emo ass
bitch, he won't.” (d.) Hailee’s body was discovered in thenfy home by her father and her
brother Jacob, who was then six years dttl) (

In February 2014, Jason and Jennifer wigt defendants Andrea Katona, who is
TWMS'’s principal, and Andre Long, who is tAeademic Manager for the area of CCSD that
incorporates TWMS.I. at 5, 9.) At this meeting, Katona and Long did not mention the

November 2013 report of bullyingd( at 9.) According to the complaint, Katona stated she h

no reason to believe Hailee was bullied and thus had no reason to conduct an investajatior).

Katona also stated that afteriléa’s death she had not investigd whether Hailee was bullied.
(Id.) Later that month, Jason spokiéhndefendant CCSD Board of Trustéés discuss the
learning environment at TWMSId( at 10.) None of the board members mentioned the
November 2013 reportld.)

The Las Vegas Review Journal printed vsarticle about Jason’s comments to the
Board of Trusteesld.) That prompted TWMS guidance counselor, defendant Sabreena Adj3

to post to her Facebook patie following messages:

4. Places the person in reasonable fear of harm or serious emotional
distress; or

5. Creates an environment which is hostile to a pupil by interfering with
the education of the pupil.

3 The individual board members (Erin A. Cranor, Linda E. Young, Patrice Tew, Stavan Corb
Carolyn Edwards, Chris Garvey, and Deanna Wright) are named as defendants.
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Frustrating we have been working tirelggs help ALL these students and still
get painted as the bad guys. Ps . dIiKINOT still at our school nor was he
bullying her.

[Katona] has gone above and beyond vamat principal would ever do. And she
is still the monster. We even bought her younger brother Christmas and bday
presents at the parents[’] reguget we[']re still the enemy.

(Id.; Dkt. #5-2%) This Facebook post was seen by approximately 500 petip)e. (

About two weeks later, Jason met witHetelant Ron Kamman, a dean at TWMIS. &t
5, 10.) Jason requested any files relatingisadaughter, including ardisciplinary files. [d. at
10.) Kamman stated nostiplinary file existed.l(l.)

Jason returned to the school latatttame day and met with Katonial.Y Katona turned
over Hailee’s disciplinary file, which includedccamputer entry statintpat “It was reported
using the bullying website that Hailee wasing bothered in [gym] [redaction]. Deans
investigated and handled the incidentd. The entry identified theacident date as November
21, 2013 and the location as the gymnasiud) (The disposition description states “conferend
student.” (d.)

According to the complaint, this was thiest time Hailee’s panets learned of any
bullying and the November 2013 repottl.] Jason emailed Katona asking why she had not
previously mentioned itld.) Katona admitted she had failed to disclose the report ealdigr. (

Following this email exchange, CCSD initiataa investigation into the November 2013
report. (d. at 10-11.) TWMS employees interview€ds. and C.S., who both stated Hailee w3
being bullied. Id. at 11.)

Jason met with CCSD'’s Superintendenteddant Pat Skorkowski, on March 17, 2014.
(Id.) Skorkowski responded to Jason’s questiares written letter with attachmentéd() One of

those attachments was a@hology related to Haileeld.) According to the complaint, this

* The defendants have attached copies of thebBageposts as an exhibit to their motion. | can
consider this exhibit without conitang the motion to dismiss intane for summary judgment because th
complaint “necessarily relies” on the Facebook posts;ahgplaint refers to the posts, the posts are
central to some of the Lamberths’ claims, and the Lamberths do not question the exhibit’s authentig
United States v. Corinthian College&b5 F.3d 984, 999 (9th Cir. 2011).
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chronology was falseld.) The timeline included languagette effect that Jason “beat” Hailee|.

(Id.) CCSD sent this chronology to arthparty parenat the school.ld.)

Jason, Jennifer, and Jacob filed this lawsuit in state court agsageims against CCSD,
the Board of Trustees, TWMS, Jefferson, ¢tet, Long, Kamman, Adams, and another TWMS
Dean, defendant April Barr. The Lamberths asdarims against all thdefendants for wrongful
death/negligence (count 1), wrongtidath/negligence per se (co@jt negligent infliction of
emotional distress on behalf of Jason an@l&er their discovery of Hailee’s body (count 3),
and substantive due process violations (couns 4}ason and Jennifer Lamberth also bring a
defamation claim against all the defendants thasethe statement in the chronology that Jasol
“beat” Hailee (count 8). Jason, Jennifer, and Bassert two claims against Adams based on
Facebook post for negligent infliction of emotibdastress (count 9) and unreasonable publicit
given to private facts (count 10kinally, Jason, Jennifer, and dadoring a false light invasion o
privacy claim against defendant Katériar the statement in the chronology that Jason “beat”
Hailee (count 11). Defendants removed the latsuthis court under 28 U.S.C. § 1331 based
the constitutional claims in counts 4-7. (Dkt. #1.)

The defendants move to dismiss each of these claims on a variety of grounds. The
plaintiffs oppose dismissal.

[I. ANALYSIS

In considering a motion to dismiss, “all well-ptied allegations of rtexial fact are taken
as true and construed in a light shéavorable to the non-moving party¥yler Summit P’ship v.
Turner Broad. Sys., Inc135 F.3d 658, 661 (9th Cir. 1998)lowever, | do not necessarily
assume the truth of legal conclusions mebelgause they are casttire form of factual
allegations in the plaintiff's complainkeeClegg v. Cult Awareness Netwpd8 F.3d 752, 754-
55 (9th Cir.1994). A plaintiff mushake sufficient factual allegjans to establish a plausible
entitlement to reliefBell Atl. Corp. v. Twomb|\550 U.S. 544, 556 (2007). Such allegations

® The caption for this count mistakenly ideietif Adams as the defendant, but the complaint’s
factual allegations identify Katona as thehew of the chronology. (Dkt. #1-1 at 27.)
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must amount to “more than lab&lsd conclusions, [or] a formulaiecitation of the elements of
cause of action.Id. at 555.

A. Federal Law Claims under 42 U.S.C. § 1983 (Counts 4 — 7)

Counts 4 through 7 assert § 1983 cldi@sed on alleged substantive due process
violations under the Constitution of the United States. Each of these claims is based on
allegations that the defendants failed to pratiatee from bullying and also failed to notify her
parents about the November 2013 report.

To state a § 1983 claim, a piaff must allege tht “(1) the conduct complained of was
committed by a person acting under color of state &énd; (2) the conduct deprived the plaintiff
of a federal constitutial or statutory right.Patel v. Kent Sch. Dist648 F.3d 965, 971 (9th Cir.
2011). The defendants do not dispute theydagteler color of statewa The question is
whether the complaint adequately allegesdbfendants deprived the Lamberths of a
constitutional right.

The due process clause “generally doescanfer any affirmativeight to governmental
aid, even where such aid may be necessary toeséf®) liberty, or property interests,” nor does
it “impose a duty on [the state] to peat individuals from third partiesltl. (quotation omitted);
see alsdeShaney v. Winnebago Cnty. Dep’t of Soc. Set89.U.S. 189, 196 (1989) (stating th
due process clause’s “purpose w@protect the people from the State, not to ensure that the
State protected them from each other”). Thysmerally, “a State’s failure to protect an
individual against private violence simply doest constitute a vioteéon of the Due Process

Clause.”DeShaney489 U.S. at 197.

® Count four is asserted on behalf of Hailee’s esagainst the individual defendants for violatio
of her substantive due process rights. Count fiesserted on behalf of Hailee’s estate against CCSD
violation of her substantive due process rights. €sixis brought by Jasodennifer, and Jacob against
the individual defendants alleging the defendants’ inaction deprived thidrths of their liberty interest
in familial companionship with Hailee. Count sevgeithe same as count six, but asserted against CCH
SeeWilkinson v. Torres610 F.3d 546, 554 (9th Cir. 2010) (stating that “parents have a Fourteenth
Amendment liberty interest in the companionship and society of their children” and “[o]fficial condug
that shocks the conscience in depriving parentsatfititerest is cognizable as a violation of due proceg
(quotation omitted)).
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This general rule is subject to two exceptiodsstate’s “omission or failure to act may
give rise to a 8§ 1983 claim” whesither (1) “a special relationshgxists between the plaintiff an
the state (the special-relationskixception)” or (2) “the state affnatively places the plaintiff in
danger by acting with deliberate indifferenceatknown or obvious dangéhe state-created
danger exception) Patel 648 F.3d at 971-72 (quotation omitted).

Here, the defendants allegedly failed to protect Hailee from other students bullying R
and they allegedly failed to notify Hailee’s pat®about the November 2013 report. The due
process clause does not impose a duty on the defesnaprotect Haileom other students’
bullying, nor does it confer a right on Haileehar parents for governmental assistance to pre\
her suicide. Accordingly, the defendants’ allégeaction does not violate the due process clal
unless either the special-relationship @ $tate-created danger exception applies.

1. Special Relationship

Mandatory school attendance, everewltombined with the conceptiafloco parentis’
does not create a special relationship betwearbbcpschool and its students for substantive dy
process purposeBatel 648 F.3d at 972-73ee also/ernonia Sch. Dist. 47J v. Actdsil5 U.S.
646, 655 (1995) (stating, in dicta, that “we do dtgourse, suggest thatiblic schools as a
general matter have such a degreearitrol over children as to givese to a constitutional duty
to protect” undebeShane)y Morrow v. Balaski 719 F.3d 160, 170 (3d Cir. 2013) (en banc)
(collecting circuit court opinionseaching the same conclusiod)he defendants therefore were
not in a special relationship withailee or her parents for suastive due process purposes.

2. State-Created Danger

“The state-created danger extiep creates the potential f8r1983 liability where a state
actor ‘creates or exposes adlividual to a danger which he sine would not have otherwise
faced.” Campbell v. State of Wash. peof Soc. & Health Servs671 F.3d 837, 845 (9th Cir.
2011) (quotingKennedy v. City of Ridgefield39 F.3d 1055, 1061 (9th Cir. 2006)). To fall

"In loco parentismeans a person who has “been entrusitparent-like authority to care for,
supervise, and, as necessary, gigoé the child, even if that authority is limited or bridflhited States v.
Swank 676 F.3d 919, 923 (9th Cir. 2012).
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within this exception, there mulsé “affirmative conduct on the part of the state in placing the
plaintiff in danger” and the ate must act “with deliberatedifference to a known or obvious
danger.”Patel 648 F.3d at 974 (quotation omitted). To determine whether the state-created
danger exception applies, | consider: “(1) whether any affirmative actions of the official plag
the individual in danger he otherwise would hate faced; (2) whether the danger was known
obvious; and (3) whether the officer acted vd#liberate indifference to that dangdiénry A.

v. Willden 678 F.3d 991, 1002 (9th Cir. 2012).

Here, the Lamberths do not allege any affiimeaction by any of the defendants. They
allege only inaction. The basis of their § 198drok is that the defendants failed to notify
Hailee’s parents about the November 2013 repaditfailed to protect Hailee from further
bullying. These omissions do not qualify as affirmative 4dRegardless of how it is phrased,
the substance of these claims is that therkzfets failed to render aid. But the due process
clause “does not require the Stadeorovide its citizens with pacular protective services, [and]
the State cannot be held liable under the Cléursi@juries that could have been averted had it
chosen to provide themDeShaney489 U.S. at 196-97. The Lamberths therefore have failed
state a claim under 8§ 1983 for the defendants’ failure to protect Hailee from other students
bullying her or for failing to notify heparents of the November 2013 report.

The cases the Lamberths rely on do not compel a different reséitmljo by and
through Chavez v. Wagon Mound Public Schabks defendants engaged in affirmative acts by

“suspending [a student] from school, which causiedto become distraught and to threaten

8 CompareKennedy 439 F.3d at 1062 (finding affirmative acts creating danger where the poli
told a teen his neighbors accused him of molesting their daughter without first warning the neighbo
were going to confront him, as the officer had promisedo, after which the alleged child molester sho
the accusing neighbors, killing one of theiynger v. City of Glasgow Police Dep227 F.3d 1082,
1086 (same, where police officer ejected an obviously drunk man from a bar and left him outside in
nothing but jeans and a t-shirt on a cold night during which he froze to deetti)a v. City of
Huntington Park 115 F.3d 707, 710 (9th Cir. 1997) (same, where police officers found a man in nee
serious medical attention, cancelled his requegtdosimedics, dragged him off his porch into his housq
and locked him inside, where he died)\V. v. Grubbs974 F.2d 119, 121 (9th Cir. 1992) (same, where
state hospital supervisor assigned a nurse to work alone with a known, violent sex-offender who raj
her); Wood v. Ostrande879 F.2d 583, 586, 591 (same, where police removed a woman from a car ¢
then left her alone at night in a known highhma area where she was subsequently raped).
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violence, and then taking him to his home and leaving him alone with access to firearms,” g
though they had information suggesting thelstt was suicidal. 159 F.3d 1253, 1264 (10th Ci
1998). There is no allegation the defendants hadeany indication Hailee was suicidal or that
they engaged in affirmative conduct such &mher home and leaving her unsupervised. THh
other three cases the Lamberths cite for thegmitipn that a school may liable for a student’'s
suicide were decided under state law, and thusotianalyze what constitutes an affirmative ad
under the state-created danger doctrine for a 8§ 1983 substantive due proceSeeRagers v.
Christina Sch. Dist.73 A.3d 1, 6-7 (Del. 2013Estate of Girard v. Town of Putnamo.
CV085002754-S, 2011 WL 783599, at *1 (Conn. Super. Ct. 2&i48] v. Bd. of Educ. of
Montgomery Cnty 597 A.2d 447, 448 (Md. 1991).

| express no opinion whether the defendantg bealiable under some other source of
law. But the defendants’ inactions and omissiornallaged in the complaint, distressing as the
are, “simply do[] not constitute a violation of the Due Process ClabDsShaney489 U.S at
202. | therefore dismiss the Lamberths’ 8 1983 suthive due process claims asserted in coul
4 through 7 of the complaint.

B. State Law Claims

All of the Lamberths’ remaining claims agisnder state law, and those claims are befy
me under supplemental jurisdiction pursuant t&J28.C. § 1367(a). | may decline to exercise
supplemental jurisdiction over a state law clairf{1f the claim raises a novel or complex issue
of State law, (2) the claim sulastially predominates over the claim or claims over which the
district court has original jurisction, (3) the district court hadismissed all claims over which it
has original jurisdiction, or (4h exceptional circumstances, there are other compelling reasg
for declining jurisdction.” 28 U.S.C. § 1367(c). Should onkthese factors be present, |
consider whether continuing to exercis@glemental jurisdiction promotes economy,
convenience, fairness, and comiri v. Varian Assocs., Incl14 F.3d 999, 1001 (9th Cir.
1997). Whether to decline the exercise of sem@ntal jurisdiction under 8 1367(c) lies within
my discretionSatey v. JPMorgan Chase & €621 F.3d 1087, 1090 (9th Cir. 2008).
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| have dismissed the only claims supporimniginal jurisdiction inthis court. The
Lamberths originally brought suit state court, and now thdt elaims supporting removal have
been dismissed, remand is appropriate. The rengaatiaims raise novessues of Nevada state
law, including whether suicide cditates a superseding intervening.a¢he potential liability of
state actors under state law for tredleged inaction is best resely by the Nevada courts. The
case has not progressed so far in federal tloatriconcerns about@omy or convenience are
implicated. The Lamberths’ state law claims sddug resolved by the séatourt. | therefore
decline to exercise supplementaisdiction over the state law ctas, and | remand this case to
the Eighth Judicial Distric€ourt, Clark County, Nevada.

[Il. CONCLUSION

IT IS THEREFORE ORDERED th#he defendants’ motion to dismid3kt. #5) is
GRANTED IN PART . | dismiss the plaintiffs’ substangwue process claims asserted under
U.S.C. §1983.

IT IS FURTHER ORDERED that | decline &xercise supplemental jurisdiction over th¢
plaintiffs’ remaining state law claims, attds action is REMANDED to the Eighth Judicial
District Court, Clark County, Nevada.

DATED this 12" day of August, 2015.

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE
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