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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

JPMORGAN CHASE BANK, N.A. CaseNo. 2:14¢ev-02080RFB-GWF

Plaintiff,

ORDER
V.

SFR INVESTMENTS POOL 1, LLCet al.,

Defendants

l. INTRODUCTION
This is a quiet title and wrongful foreclosure action broughPlayntiff JPMorgan Chase
Bank, N.A. (“*Chase”). Chase, wdh was the beneficiary of a deed of trust encumbering cert
real property in La¥/egas, Nevada, brought suit seeking declaratory, injunctive, and mong

relief against a homeowners associatiarcollection service, and the entity that purchased

90

ain
tary

the

property when théhomeowners associatidareclosed on it for unpaid assessments pursuang to

Nevada’'s HOA lien statute, N.R.S. 116.3116.

This case raises seriesof questionswith respect tothe constitutionality of N.R.S.
116.3116 and the validity of other challenges to various aspects of HOA foreclosuran sa
Nevada. The case now before the Court on several motions for summary judgment. For
reasons discussed below, the Court finds that N.R.S. 116.3116 is constitutional. The Coy
rejects Chase’s remaining challenges to the foreclosure sale that occuhisdcasé. Sumary

judgment is therefore granted in favor of Defendants on all claims.

I. BACKGROUND
A. Procedural History

Chase filed its Verified Complaint on December 9, 2014. ECF Nm its Complaint,

\les
the

irt al
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Chase names the following Defendants: SFR Investments Pool I(“BER”), The Preserves at
Elkhorn Springs Homowners Association, Inc. fOA”), ATC Assessment Collection Group
LLC (*ATC"), and Heather and Jason Reinhard (“the Reinhard&fjer filing a Notice of
Bankruptcy, the Reinhards were voluntarily dismissed from this action by ChaseldrtbAp015.
ECF Nos. 25, 46.

In its complaint, Chase statéisat the Reinhards owned certain readgarty that was
subject to a set of Covenants, Conditions, and Restrictions (CC&Rs) enforcesl H@#and
that Chase was the beneficiaryaafeed of trust encumbering that prope@iase alleges that thg
HOA foreclosed on the property pursuant to a lien for unpaid assessménteat SFR purchaseq
the property at the resulting foreclosure s@baseclaims that the foreclsure sale did not
extinguish its deed of trust pursuant to Nevada’'s HOA foreclosure statutes, NIB.$116et
seq.

Chase assertie followingcauses of action in its Complaint: 1) Quiet Title/Declaratg
Relief against all Defendant®) Permanent anBreliminary Injunction against SFR) Wrongful
Foreclosure ‘€ommercial Unreasonableness against ATC and the HDArongful Foreclosure
—Violation of N.R.S. 116.3116 against ATC and the HGAWrongful Foreclosure- Violation
of N.R.S. 116.3102 agaimaTC and the HOAB) Negligence against ATC and the HOA)
Negligence Per Se against ATC and the H8Breach of Contract against ATC and the HOA
9) Misrepresentation against the HOX)) Unjust Enrichment against SFR; aht) Waste against
SFR.

SFRfiled a Motion to Dismiss or, in the Alternative, Motion for Summary Judgment
a Motion to Expunge Lis Pendens on January 23, 2015, in which ATC and thgoih@d ECF
Nos. 18, 23 On April 1, 2015, Chase filed an oppositionthe Motion to Dismisaswell as a
Countermotion for Summary Judgment or, in the Alternative, Motion for Continuance under
R. Civ. P. 56(d) against SFR. ECF No. 38. On the same date, Chase also filed an oppasit
Countermotion for Summary Judgment against ATC and th&.HECF No. 40. The parties
engaged in discovery, which closed on September 15, 2015. ECF No. 60. On December 14

Chase filed a Second Motion for Summaydgment against all Defendartts which Chase
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attached evidence obtained during discovery. ECF NoPé&uant to an order from the Cour
the parties filed supplemental briefs on February 8, 2016 addrelsiagplicability to this case
of the Nevada Supreme Court’s decision in Shadow Wood HOA v. N.Y. Cmty. BancoyB6Bic
P.3d 1105 (Nev. 2016).

B. Undisputed Facts

After reviewing the evidence submitted by the parties, the Court finds tleviiod

undisputed facts.
1. Reinhard Loan and Deed of Trust

On approximately August 21, 2008, the Reinhards purchased the real property locd
7400 Brittlethorne Avenue, Las Vegas, Nevada (the “Property”). On May 22, 2009, therBein
executed a Deed of Trust against the Property securing a loan in the amount of $406,0(
Deed of Trust identified MetLiféidome Loans (“MetLife”) as theehder, Mortgage Ekttronic
RegistratiorSystems, Inc. (“MERS”) as thesbeficiary, and Fidelity National Title Agency as th
trustee. The Reinhards’ loan for the Property is insured by the Department of Housirdpamd
Development (HUD), a department of the federal gawemt. On February 17, 2012, MERS
assigned its beneficial interest under the Deed of Trust to Me@uféctober 17, 2013, MetLife
assigned its beneficial interest under the Deed of Trust to Chase.

2. CC&Rs

The Property is part of a planned community governed by the HOA. The HOA recor
Declaration of Covenants, Conditions, and Restrictions (CC&Rs) against theti?oypEebruary
19, 1997. Section 17.3(b) of the CC&Rs requires that the HOA give prompt written oatmeht
“Eligible Mortgagee” and “Eligible Insured,” as those terms are definadanCC&Rs, of any
delinquency in payment of HOA assessments for 60 days where the unit is subjest sealfrity
interest. Section 18.3 contains a limitedrtgage savings clause. It provides that the HOA ha

lien for unpaid HOA assessments, and that “[e]xcept to the extent permitted unBes.[N

116.3116(2)], a lien under this Section is prior to all other liens and encumbrances except .|. .
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first Secuity Interest on the Unit recorded before the date on which the assessment cdiegh
enforced became delinquent.”
3. First HOA Foreclosureand Rescission
On July 25, 2011, the HOA recorded a Notice of Delinquent Assessment Lien agair
Property. On September 1, 2011, Hampton & Hampton, on behalf of the HOA, recorded a
of Default and Election to Sell against the Property. On approximatédp€rc7, 2011, MetLife,
the Lender for the Reinhards’ mortgage, tendered a payment of $1,973 to Hamptomp&iial
for miscellaneous foreclosure expenses on behalf of the Reinhards. On October 21, 2011, H
& Hampton recorded a Notice of Rescission of the July 25, 2011 Lien.
4. Second HOA Foreclosurand Sale of Property
On June 22, 2012, ATC, on behalf of the HOA, recorded a Notice of Deling
Assessment Lien against the Prope@w. July 25, 2012, ATC recorded a Notice of Default a
Election to Sell against the Properfjhe Notice of Default and Election to Sell was maileal
August 1, 20120 the Reinharg, MERS, and MetLife, among othef@n July 10, 2014, ATC
recorded a Notice of Sale against the Propditie Notice of Sale was mailezh July 8, 20140

the Reinhards, MERS, MetLife Home Loans, and Chase, among others.

st th
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On August 5, 2014, ATC, on behalf of the HOA, conducted a foreclosure sale by public

auction.SFRwas the winning bidder ahé¢ foreclosure salith a bidof $69,000. On August 14,
2014, a Trustee’s Deed Upon Sale was recorded, reflecting the fact that theyRvagesold to
SFR. The Deed states that ATC “has complied with all requirements ohtwding, but not
limited to, the elapsing of 90 days, mailing of copies of Notice of Delinquent Assetkien and

Notice of Default and the Posting and Publication of the Notice of Sale.”

1. LEGAL STANDARD
Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavitsy fstwow “that there is no
genuine dispute as to any material fact and the movant iednt judgment as a matter of law.

Fed. R. Civ. P. 56(apccordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). In ruling o

rs t
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motion forsummary judgment, the court views all facts and draws all inferences in thebdgh
favorable to the nonmoving party. Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 96
Cir. 2011).

D (Ot

Where the party seeking summary judgment does not have the ultimate lodirden

persuasion at trial, it “has both the initial burden of production and the ultimate burdé
persuasion on a motion for summary judgment.” Nissan Fire & Marine Ins. Co., Ltdia.

Companies, In¢.210 F.3d 1099, 1102 (9th Cir. 2000). “In order to carry its [initial] burden

production, the moving party must either prodievidence negating an essential element of
nonmoving party’s claim or defense or show that the nonmoving party does not have e

evidence of an essential element to carry its ultimate burden of persuasidif ddtiiat fails to

1o}

Fri
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the

nou(

carry this nitial burden, “the nonmoving party has no obligation to produce anything, even if the

nonmoving party would have the ultimate burden of persuasion at tdakit 110203. If the
movant has carried its initial burden, “the nonmoving party must produce evidence to supq
claim or defense.ld. at 1103. In doing so, the nonmoving paryst do more than simply show
that there is some metaphysical doubt as to the material facts . . . . Whezeotigetaken as a

whole could not lead a rational trier of fact to find for the nonmoving party, thex genuine

ort i

issue for trial."Scott v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (internal quotation

marks omitted)However, the ultimate burden of persuasion on a motion for summary jutig
rests with the moving party, who must convince the court that no genuine issue oélnfederi

exists. Nissan Fire210 F.3d at 1102.

IV.  DISCUSSION
A. Order of Disposition of Motions
The Court currently has several motions before it which were filedfatent stages of
the case. Defendants filed a Motion to Dismiss or, in the Alternative, aMdr Summary
Judgment as their initial response to the Complddetfore discovery began, Chase filed
Countermotion for Summary Judgment or, in the Alternative, Motion for Continuance pusu

Rule 56(d) After discovery closed, Chase filed a Second Motion for Summary Judgment.
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In the interest of judicial economy and in light of the Court’s inherent power taotdatr
own docket, the Court will addreite parties’ arguments at the summary judgment stage and
consider all admissible evidence presented in the record. The Court therdfaddngss all
arguments raised in the parties’ various summary judgment motions, consicd&tegrgce where
apprqriate.Accordingly, the Court denies Chase’s request for a Rule 56(d) continuance, as
has already had the opportunity to conduct discoverycaungk evidence from discovery in suppo

of its Second Motion for Summary Judgment.

will

Cha
It

Based upon its review, the Court grants summary judgment in Defendants’ favor on al

claims.To the extent Defendants have not moved for summary judgment on a particularhdai

Court grants itsua sponte because both sides have had a full and fair opportunity to con

discovery and present arguments on the issues invd@@eedlbino v. Baca, 747 F.3d 1162, 1176

(9th Cir. 2014) (en banq“If the record is sufficiently developed to permit the trial court

m, t

duct

[o

consider summary judgment, and if the court finds that when viewing the evidence in the ligh

most favorable to a moving party the movant has not shown a genuine dispute of fact

particular issue], it may be appropriate for the district court to grant sunjunigryent sua sponte

on

for the nonmovant on [that] issue.”). The Court now considers each of the arguments réiged by

parties.

B. Overview of Nevada’'s HOA Lien Statute

This case deals with the applicability and validityNgvada’s HOA lien statutéN.R.S.
116.3116 which confers liens to HOAs on homeowners’ units for unpaid assessm
construction penalties, and fines imposed against the owners of those units. Teeatdaty
establiskes the priority of the liens and provides a mechanism for their nonjudicial forexlo
Given the centrality of this statutory scheme to this case, the Court will lay outictsisgrin some
detail.

N.R.S. 116.3116 has recently been amended several times. As the HOA foreclosu
(and the legal effect of that sale, if any) took place in August 2014, the Court fosum@dyis

on the version of the statute that was in effect at that time. The Nevada SupremseGiear
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many aspects of the debate over the legal effect of this statute in Sep@didein SER

Investments Pool, 1 LC v. U.S. Bankholding in that decisiothat“N.R.S. 116.3116(2) gives an

HOA a true superpriority lien, proper foreclosure of which will extisgua first deed of trust.”
334 P.3d 408, 419 (Nev. 2014). More specifically, “N.R.S. 116.3116(1) gives an HOA a lig
its homeowners' residences’t fonpaid assessments and fines, and “N.R.S. 116.3116(2) ele
the priority of the HOA lien over other liendd. at 410. This “superpriority” portion of an HOA
lien is limited, however. “As to first deeds of trust, NRS 116.3116(2) . . . splits an id®Mto
two pieces, a superpriority piece and a subpriority piece. The superpriedg; ponsisting of the
last ninemonths of unpaid HOA dues and maintenance and nuisdratement charges ‘prior
to’ a first deed of trust. The subpriority piece, consisting of all other HE@4 6r assessments, |
subordinate to a first deed of trudd. at 411.

The Nevada Supreme Court has also recently clarified that the superpriatiiy pbthe
HOA's lien for assessments does not include collection fees and foreclosure_costs. Horiz

Seven Hills v. Ikon Holdings, 373 P.3d @6ev.2016).In reaching its decisionhé Court analyzed

the statutory text and scheme, a related provision in the Nevada Administratie e
legislative history of the HOA lien statute, and an advisory opinion from évadd Department
of Business and Indust Real Estate Division (NRED). at 6972. The Courtconcluded that
“the superpriority lien granted by NRS 116.3116(2) does not include an amount for collectiol
and foreclosure costs incurred; rather it is limited to an amount equal to the campense
assessments due during the nine months before forecloklrat. 72

Chapter 116 of the Nevada Revised Statutiesails the procedures with which an HO
must comply to initiate and complete a foreclosure on its?liEirst, the CC&Rs or other
declaration of the planned community matdtethat the association’s lien may be foreclosg
according to the procedures set forth in the statute. N.R.S. 116.31(82{4).Next, if a unit

owner hasdled to pay assessments, th©®A mustsend a notice of delinquent assessment to

1 All references to the Nevada Revised Statutes in this section aesstatilites in effect at the timg
the relevant notices were sent in this case, unless otherwise noted.

2N.R.S. 116.3116 allows for an HOA lien to be foreclosed nonjudici@fR 334P.3d at 414
15.
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owner by certified or registered mail containing “the amount of the assessamehother sus
which are due iccordance with subsection 1 oR\S.116.3116, a description of the unit again
which the lien is imposed and the name of the record owner of the unit.” N.R.S. 116.31162
(2012)32 If the owner has not paid within 30 days after the mailing of the notice of deling
assessment, the HOA or its representative must record a notice of default and &esell.
N.R.S. 116.31162(1)(b) (2012). This notice must contain the same information as the no
delinquent assessment and also must “[d]escribe the deficiency in paymduaté ithe name and
address of the person authorized to sell the unit, and contain an explicit warning@ thanhgr
can lose the home by failing to pay the amount gld=inally, if the owner has failetb pay the
amount specified in the notice of default and election to sell within 90 days sth@ad®mn may
proceed with a foreclosure sale in the manner prescribed by N.R.S. 11628t 6dailing—by
certified or registered mail, return receipt redqads-a notice of sale to the unit’'s owner and th
address of the unit. N.R.S. 116.311635 (2014).

The provisions following N.R.S. 116.3116 also impose specific notice requiremen
HOAs and their representatives. Within 10 days of recording the notice of defdualegtion to
sell, the HOA or its representative must send a copy of the notice bgldisst mail to, among
others, “[e]ach person who has requested notice pursuant to N.R.S. 107.090 or 116.311¢
“[a]ny holder of a recorded security ingést encumbering the unit's owner’s interest who h

notified the association, 30 days before the recordation of the notice of defaultepisteace of

the security interest.” N.R.S. 116.31163(1), (2) (2012). In addition, the HOA or its reptiesenta

must mail a copy of the notice of sale by certified or registered mail, retuiiptresguested, to
the unit's owner and to “(1) [e]ach person entitled to receive a copy of the notieéaaft and
election to sell notice under N.R.S. 116.31163” and “(2) [t]he holder of a recorded secerésgtin
or the purchaser of the unit, if either of them has notified the association, beforelihg ohshe
notice of sale, of the existence of the security interest, lease or contract of sqiplicble.”

N.R.S 116.311635(1)(b) (2014). Moreover, “[t]he provisions of N.R.S. 107.090,” which set f

3 The Court references the 2012 version of the statute because the HO&ésaiadielinquent
assessment and notice of default and election to sell were recorded i8@83&ction 11.B.3, supra.
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notice requirements when a deed of trust is foreclosed, “apply to the foreadbsumrassociation’s
lien as if a deed of trust were being foreclosed.” N.R.S. 116.31168 (2014). N.R.S. 107.090, i

requires mailing of the notice of default and notice of sdlg+egistered or certified mail, returr

n tur

receipt requested and with postage prepda“[e]ach person who has recorded a request for a

copy of the notice” antfe]ach other person with an interest whose interest or claimed niergs

subordinate to the deed of trust.” N.R.S. 107.090(3).

Finally, “[a] trustee’s deed reciting compliance with the notice provisminsl.R.S.

116.31162 through N.R.S. 116.31168 donclusive’ as to the recitals ‘against the unit’s former

owner, his or her heirs and assigns, and all other pers@fER’334 P.3d at 4112 (quoting
N.R.S. 116.31166(2) (2014)). The foreclosure sale of a unit pursuant to the above notice pro
“vests in the purchaser the title of the unit's owner without equity or right ofetiten.” N.R.S.
116.31166(3) (2014).

In light of the foregoing, it is clear that absent the statute being found unebostt, the

Visio

HOA's foreclosure of its lien on thBropertyfor unpaid assessments, if properly conducted,

extinguished Chase’s Deed of Trust.

C. Due Process Challenge to N.R.S. 116.3116

In its Countermotion for Summary Judgment, Chase argues that N.R.S. 116.3116 |

unenforceable becauseviblates the Due Process Clause of the Fourteenth Amendment t
United States Constitution and is therefore facially unconstitutiddalike an asapplied
challenge, which attacks the application of a statute to a specific set ofddeisal challenge is

a challenge to an entire legislative enactment or provisidaye v. City of Oakland, 653 F.3d

835, 857 (9th Cir. 2011). A plaintiff succeeds in a facial challenge only by skiagli‘that the
law is unconstitutional in all of its applicationsghd fails “where the statute has a plain

legitimate sweep.” Wash. State Grange v. Wash. State RepublicangBarty.S. 442, 449 (2008

(citation and internal quotation marks omitted).
The Court concludes that N.R.S. 116.3116 does not vittlatBue Process Claudarst,

the nonjudicial foreclosure that Chase challenge®t attributabléo the state. Second, even if |

D the
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were,the Court would find that the statudatisfiesthe requirements of the Due Process Clau
Finally, in anyevent the Court would apply the doctrine of constitutional avoidance to interj
the statute to comply with the Constitution.

1. State Action Requirement

a. Applicable Law

The Fourteenth Amendment protects citizens from unlawful action by the governmer

does not regulate the conduct of private individuals or entities. Apao v. Bank of N&w32dr

F.3d 1091, 1093 (9th Cir. 2003). Accordingly, “in caseslving foreclosures or seizures of

property to satisfy a debt, . . . the procedures implicate the Fourteenth Amermhhyerhere
there is at least some direct state involvement in the execution of the forecoseizure.ld.
The Supreme Court has repeatedly hblat state action has two requirements: (1) “an alleg
constitutional deprivation caused by the exercise of some right or privilegedrby the State of
by a rule of conduct imposed by the State or by a person for whom the Stapeisitde,” and
(2) “that the party charged with the deprivation must be a person who may &asbidto be a
state actaf Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50 (1999) (internal quotation m4

omitted)?

The fact that a business is subject to state regulation “does not by itselftctsnaetion
into that of the State for purposes of the Fourteenth Amendnidnat 52 (internal quotation
marks omitted).Moreover “[a]ction taken by private entities \kitthe mere approval or
acquiescence of the State is not state actldnPrivateentities are not subject to the requiremer]
of the Fourteenth Amendment “unless there is a sufficiently close nexus bétwestate and the
challenged action of the re@éd entity so that the action of the latter may be fairly treated as
of the State itself.Id. (internal quotation marks omitted). A “sufficiently close nexus” exists &h
the state “has exercised coercive power or has provided such significantag@roent, either
overt or covert, that the choice must in law be deemed to be that of the BtaiguibtingBlum

V. Yaretsky 457 U.S. 991, 1004 (1982)). This nexus does not-exstithus there is no statg

4 The second requirementhat “the party harged with the deprivation must be a person who nj
fairly be said to be a state acterapplies with equal force even in cases asserting facial due pro
challenges to statutelsl.

-10 -
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action—where the action was taken “with the mere approval or acquiescence of the/State
Mfrs., 526 U.S. at 52.

b. The HOA's Foreclosure Does Not Constitute State Action

In this case, the Court finds that the state action requirement has not lisfesddat the

HOA'’s nonjudicial foreclosure sale carried out pursuant to N.R.S. 116.3116. Chase¢ ha

successfully established the first element of state action; the parties desspuate dhat the

foreclosure sale, and the alleged extinguishment of Chase’s interest nopleety? was “caused

by the exercise of some right or privilege created by the Stdteat 50. Chase has not shown,

howeverthat the alleged deprivation was caused by a person fairly said to be a state acto

The Court begins its analysis of whether a state actor was involved riifyidg the
specific action by Defendants of which Chase compléghst 51.Chase has brought suit againg
SFR, the HOA, ATC, and the Reinhardall private partiesChasehas nd named any public
officials as defendants in this actjoror does it allgethe direct involvement of any state official
in the foreclosureChase does alleggherissues with the saléiowever. Chase asserts that tf
salewas commercially unreasonable, that ATC did not include the sueity portion of the
HOA lien in ary of the presale notices, that the sale does not extinguish Chase’s interest |
the Deed of Trust, and that the sale is preempted by HUD’s insurance interesth&htisuit
must analyze whether ATC’s and the HOA's foreclosure on the Property, and SE&sddc
purchasing the Property at the foreclosure sale and claiming title todpatfyrpursuant ttl.R.S.
116.3116arefairly attributable to the state.

The Court does not find that standard to be met in this case. As discussed in SeBtio
above, Nevada’s HOA lien statute authorizes, but does not require, HOASs to obtain a sufyerf
lien against real property for nine months of unpaid assessments by followingc¢kedypeset
forth in N.R.S. 116.31162 through N.R.S. 116.3116Be decision to actually foreclose an
extinguish a prior recorded interest is made by private parties. There is no qurofasi
involvement by state officials in the foreclosure process other than the regnirthat the HOA
file certain documents in the coungcorder’s officeThe enactment of this statute is not enou

to constitute the exercise of “coercive power” or “significant encouragémmgiite state so as toj

-11 -
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constitute state actiodm. Mfrs., 526 U.S. at 52While the state’s enactment of the statute “c
in some sense be seen as encouraging” HOAs to foreclose according to the avist@ngrin
the statute, “this kind of subtle encouragement is no more significant than that whis imhg

the State’s cramn or modification of any legal remedyd. at 53;see alsd ulsa Prof. Collection

Servs., Inc. v. Pope, 485 U.S. 478, 485 (1988) (“Private use ofsstattioned private remedie$

or procedures does not rise to the level of state action.”).

Chase’s costitutional challenge mughereforebe denied for failure to establish state

action. SeeApao, 324 F.3dat 1095 (holding that a lender’'s nonjudicial foreclosure conduc
pursuant to state statute did not constitute state action, and noting that any praoetems
due to the fact that the sale was conducted by-@getested lender “do not relate to the thresho

and here dispositive question aswbether there was state actipnCharmicor v. Deaner, 572

ted

d,

F.2d 694, 695 (9th Cir. 1978) (holdingatha trustee’s sale conducted pursuant to Nevada’'s

nonjudicial foreclosure statute did not amount to state action, and stating that ttjinerg
source of the Nevada power of sale . . . does not necessarily transform a private @abnj
foreclosuremto state action. . . . [T]he statute creatdy time right to act; it does not require th4
such action be taken.”) (citation andemal quotation marks omitted).
2. Procedural Due Process

Even if the Court were to find that a nonjudicial foreclosure conducted pursua
Nevada’'s HOA lien statute constituted state action, it would nonetheless Clesise’s
constitutional challenge because the statute does not violate the Due Ptausss C

a. Applicable Law

The Fourteenth Amendment to the U.S. Constitution states, in relevant part, that nq
shall “deprive any person of life, liberty, or property, without due process of lawf§’ Const.
amend. V. “An elementary and fundamental requirement of due process in any procdecing
is to be accorded finality is notice reasonably calculated, under all the circoesstemapprise
interested parties of the pendency of the action and afford them an opportunity to préser

objections."Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1968%.means
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employed [to provide notice] must be such as one desirous of actually informing theeab
might reasonably adopt to accomplish id” at 315.

When a party asserts an unconstitutional deprivation of property under the Due P
Clause, the court must first decide whether the party possessed a propersy amigré so,

whether it is of the type protected by the Due Process Clause. Portman .vofC3anta Clara

995 F.2d 898, 904 (9th Cir. 1993) mortgagee “clearly has a legally protected property intere

Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 798 (1983). Where the mortgagee’s i
is publicly recordedand the mortgagee is reasonably identifiallee processequires that the
mortgagee be notifiedf a proceeding that may affews or herinterest‘by notice mailed to the
mortgagee’s last known available address, or by personal sendcBldtice by publication and
noticeto the property ownarenot enough, as these methtcsnnot be expected to lead to actu
notice to the mortgageeld. at 799.“Personal service or mailed notice is required even thot
sophisticated creditors have means at their disposéilfidoout whether assessments have be
paid or a sale is pending against the property in which they claim an inkérest.

Under the “wellestablished principle” of constitutional avoidance, “statutes will

interpreted to avoid constitutional difficultiegzair Hous. Council v. Roommate.com, LLC, 666

F.3d 1216, 1222 (9th Cir. 2012) (quoting Frisby v. Schultz, 487 U.S. 474, 483 (1988)). “[I

otherwise acceptable construction of a statute would raise serious camsdltptioblems, and
where an alternative interpretation of the statute idyfgiossible, [the court is] obligated tdg

construe the statute to avoid such problems.” I.N.S. v. St. Cyr, 533 U.S. 289, 300 (2001) (in

guotation marks omitted). The canon of constitutional avoiddres[s] on the reasonablg

presumption that [the dgslature] did not intend the alternative which raises serious constituti

doubts.”Clark v. Martinez, 543 U.S. 371, 381 (2005). Tpigciple “does not, however, license

a court to usurp the poliapaking and legislative functions of dedyected remsentatives.”

Rodriguezv. Robbins, 715 F.3d 1127, 1133 (9th Cir. 2013) (quotingleckler v. Mathews465

U.S. 728, 741 (1984)). Therefore, if the alternative construction of the statute isy‘plamttary
to the intent” of the legislature, tid@ctrinedoes not apply. Fair Hous. Council, 666 F.3d at 12}

b. N.R.S.116.3116 Does Not Violate the Due Process Clause
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The Court concludes th&t.R.S. 116.3116 comports with the requirements of the O
Proess Clause. In its brief, Chase attempts to charactdrezenotice provisions of N.R.S|
116.3116 as “opin” provisionsthat do not mandate notice to an interested party unless that |
affirmatively requests it. The Court disagrees and finds thandtiee provisions of N.R.S.
116.3116 mandate notice to holders of deeds of trust and other recorded interests as due
requires. There attgvo reasons for this conclusion.

First, as recognized by the Nevada Supreme Co8ER the Nevada HOA lien statute
expressly incorporates the provisions of N.R.S. 107.090, which “govern[ ] notice to |
lienholders and others in deetttrust foreclosure sales334 P.3d at 408. Under these provision
the trustee or other person authorized to record the notice of default and conduct thistssdadn
by registered or certified maiyith return receipt requested and postage prepaid, a copy ol

notice of default and the notice of sale to “[e]ach person who has requested a copy at¢he

and “[e]ach other persomwith an interest whose interest or claimatkerest is subordinate to the

deed of trust.” N.R.S. 107.090(3)(b), (4). Because “[t]he provisions of N.R.S. 107.090 apply
foreclosure of an association’s lien as if a deed of trust were being foretNded. 116.31168
(2014), the Court finds #t the Nevada HOA lien statute requires the notice of default and ele
to sell and the notice of sale to be sent to every person with an interest or clderest that is

subordinate to the HOA'superprioritylien—a class of persons that includedders of deeds of

trust such as Chase, whose interastsubordinate tanHOA's lien to the extent of nine months

of unpaid assessmeng&eeSFR 334 P.3d at 411.

Secondjnsofar as the procedures set forth in the HOA lien statute might raise dugspr|
concerns, the Court would apply the canon of constitutional avoidance to interpret tleessta
as to eliminate those concerns. Read in isolation (and without reference to thepsaidi.R.S.
107.090), the HOA lien statute could lead its readers to the conclusion that HOAsrampiivet!
to give notice of impending HOA foreclosures to lenders absent an affirmatjuestBut the
statute is susceptible to an alternative (and equally reasonable) coostiieti avoids this
constitutional prol@m. Under this alternative construction, the holder of a recorded secy

interest in a parcel of real property has “notified” and “requested notice” fronD&nkyt simply
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publicly recording its interest, thereby triggering the HOA’s duty under #tatstto provide
notice to the interest holder @$ election to sell and the sale itself. This is consistent thigh
principlein Nevada law thalby recording a deed of trust or other conveyance of real property
interest holder has “impart[ed] notice & persons of the contents thereof.” N.R.S. 111.32
Therefore, even if it were to find that the statute could be construed iy thataoffended due
process, the Court would adopt an interpretation requiring HOAs to give notice of detbséti@
to all persons with a recorded interest in the property at issue. Under this cansbiitte statute,
no further affirmative act by the recorded interest holder would be raggdssyond the recording
of the instrument.

For these reasons, the Court rege€hase’s challenge to N.R.S. 116.3116 under the I

Process Clause.

D. Property Clause Challenge to N.R.S. 116.3116
Chase also arguélsatHUD holds an interest in the Deed of Trust through its contrac
insuranceand that extinguishment of the Deed of Trust would thereiotatethe Property Clause
of the U.S. ConstitutiarThis argument has been raisednd rejected-by at least one other cour

in this District. SeeFreedom Mortg. Corp. v. Las Vegas Dev. Grp.Cl 1106 F.Supp.3d 1174,

1179-82 (D. Nev. 2015). This Court agrees withahalysis and resuib Freedom Mortgagand

will draw upon that analysis geting forth its similar reasoningnd conclusions her&he Court
finds that Chase does not have standing to bring a Rydplwuse claim on behalf of HUEven
if Chase had standing, the Court would find that the HOA foreclosure sale in thididass
violate the Property Clause.
1. Applicable Law
Under the Property Clause of the Constitution of the Urfdedes, “Congress has th

Power to dispose of and make all needful Rules and Regulations respectingitbeyerother
Property belonging to the United States.” U.S. Const. art. IV, 8 3, cl. 2. Angbydiitle to the
United States’s property can only be divested by an Act of Con@easger v. United State850
F.2d 4, 8 (9th Cir. 1965).
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The term “property” under the Property Clause includes not only territory, lmutadls

other personal and real property rightfully belonging to the Unite@sSt#shwander v. Tenn.

Valley Water Auth,. 297 U.S. 328, 331 (1936lhis definition includes mortgage interests held by

federal instrumentalitie®Rust v. Johnson, 597 F.2d 174, 177 (9th Cir. 19¥8ither the Supreme

Court nor the Ninth Circuibas hal, howeverthat a federal insurance policy on a private loan

gives the federal government a property interest protected by the iy IGfzarse.
Here, Chase seeks to invoke the Property Clause on the basis of a purported pf
interest held by HUD, which is not a party to this case. For this court to havegimisdivera

case, “the party bringing the suit must establish standiBtk”Grove Unified Sch. Dist. v.

Newdow 542 U.S. 1, 11 (2004), abrogated in part on other grouridsmark Int’l, Inc. v. Static

Control Components, Inc., 134 S.Ct. 1377, 1387 (200H4g.standing doctrine encompasses two

parts: “a constitutional component, rootadhe Constitution’s caser-controversy regirement,
and a prudential compent, which embraces judicially séfhposed restraints on federa|
jurisdiction. A litigant must satisfy both to seek redress in federal courited States v.

Lazarenko 476 F.3d 642, 649 (9th Cir. 200§itations omitted)

ope

It is the prudential component of standing that is at issue here. Prudentiahgtgndi

“encompasses the general prohibition on a litigant's raising another péegahisghts . . . .ld.
at 64950 (internal quotation marks omitted)t is a well-established rule that a litigant may assq

only his own legal rights and interests and cannot rest a claim to relieflegahaghts or interests

of third parties."Coal. of Clergy, Lawyers, & ProfessorsBush, 310 F.3d 1153, 1163 (9th Cir.

t

=

2002). As this prohibition is prudentialather than constitutional, the Supreme Court has

recognized an exception whereee criteria are metThe litigant must have suffered anjury
in fact,’ thus giving him oher a ‘sufficiently concrete interésh the outcome of the issue ir
dispute;the litigant must have a closelation to the third party; anthere must exist somg
hindrance to the third party's ability to protect his or her own interddts(fjuoting_Rwers v.
Ohio, 499 U.S. 400, 410-111 (1991)).

2. Chase Lacks Standing to Assert a Property Clause Challenge

The Court rejects Chase’s Property Clause challenge for lack of staBGtiage is not the
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proper party to bring a Property Clause challenge texhiaguishment of the Deed of Trushd
cannot meet the requirements for thparty standing. Therefore, it may not assert a Propd
Clause claim.

Chase falls within the general prohibition on asserting a third party’s rggftompassed
by the doctrineof prudential standingn its Property Clause challenge, Chase attempts to as
an interest (in the form of a policy insuring the Deed of Trust) belonging to, HallChase-dUD
IS not a party to this action, and to the extent it possesses a proteatest in the Property, lias
not attempted to assétrin this case. HUD is perfectly capablepobtectingits ownrights if it so
chooses. Federal law authorizes the Secretary of HUD, “in carrying oprdkisions of this
subchaptérand other subchapters with respect to national housing, mortgages, and mo
insurance, to sue and be sued in any court of competent jurisdiction, State or Federal.” 12 |
8§ 1702.Chase haproduced neevidence of any assignment of HUD’s rights to itself, res i
pointed to any authority that would authorize such an assignment.

Moreover, Chase has not satisfied the limited exception to the bar opahniydstanding.
Chase has not produced evidence of any hindrance to HUItg &bintervene in this suibr to
bring a separate suib protect its own interest§.he Court therefore findthat Chasdacks
prudential standing to challenge the HOA'’s foreclosure under the Property Gl\sustated by

the Supreme Court in Singleton v. Wulff

Federal courts must hesitate before resolving a controversy, even one within
their constitutional power to resolve, on the basis of the rights of third
persons not parties to the litigation. The reasons are two. First, the courts
should not adjudicate such rights unnecessarily, and it may b tfaet

the holders of those rights either do not wish to assert them, or will be able
to enjoy them regardless of whether theaurt litigant is successful or not.
Second, third parties themselves usually will be the best proponents of their
own rights. The courts depend on effective advocacy, and therefore should
prefer to construe legal rights only when the most effective advocates of
those rights are before them. The holders of the rights may have a like
preference, to the extethey will be bound by the courts' decisions under
the doctrine oftare decisis.
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428 U.S. 106, 1134 (1976) (citation omitted). Accordingly, the Court denies Chase’s Property

Clause Challenge.

3. The Foreclosure Sale Did Not Violate the Property Clause
Evenif the Court were to find that Chase had established standing to assert a Pr
Clause challenge on HUD’s behalf, it would deny the challenge on the noerttsd reasons.
First, Chasehas not identified a property interest owned by the federargowent that is
protected under the Property ClauShase argues that a federal agency’s insurance of a mort
creates a federal property interest protectethbyProperty Clause. The Court’s review of Nint
Circuit precedent in this area indicates that property intelnasesbeen found where the federg

government actually owned the property or held the mort@egRust v. Johnson, 597 F.2d 174

177 (9th Cir. 1979)Kannie Madneld an assignment of a purchaseney mortgage); United State
v. Stadium Apts., Inc., 425 F.2d 358, 359 (9th Ai®70) (HUD owned the property afte

assignment by the bank, paid the mortgageirance claim, and foreclosed on the propert

United States v. View Crest Garden Apts., Inc., 268 F.2d 380, 381 (9th C3). (b®&rtgage was

assigned to th&ederal Housing AdministratipnAs discussed previouslyiowever, Chasbas
not cited—and the Court has not foureany case in whicthe Supreme Couar the Ninth Circuit
has held that a federal insurance policy on a il@an gives the federal government a prope
interest protected by the Property Claulee Court declines to extend theach of the Property
Clause tqrevent foreclosures on properties encumbered by kidlred mortgages.

Second, to the extent that HUD’s interest in the Property is one that is protedtes K
Property Clause, that interest was divested by operatidadefal law as laid out by HUD;
thereforethe Property Clause was not violatddcording to HUD’s own regulation, its contrad
of insurance “shall be terminated” if the property “is bid in and acquired at@dsuee sale by a
party other than the mortgagee.” 24 C.F.R. § 203.315(a)(2)(i), (bB)().s regulation providing
for the termination of its insurance contract demonstraggsttbonsented to being divested of if
interest in property under certain circumstances, one of which is wheredngroperty is

purchased at a foreclosure sale by a third pahgHOA foreclosure sale in this case therefo
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did not violate the Propsr Clause, as HUD’s interest was divested through the mechanigm it

providedfor in its own regulation.

E. Federal Preemption

Next, Chasargues that the operation of N.R.S. 116.3116 to extinguish its Deed of ]

is preempted by HUD’shortgage insurance pgoam. The Court finds that federal and state lay
do not conflict on this issue, and thus the Supremacy Clause does not bar enforcement off
116.3116.In reaching this conclusion, the Court once again agrees with the legal anatysi

result reachedybthe court in Freedom Mortga@e this issué.See 106 F.Supp.3d at 11836.

The Court will nonetheless Chase’s argument in full, drawing upon the analysigddom
Mortgage.
1. Applicable Law

The Supremacy Clause provides that the laws of the United States “shall berémeesu

Law of the Land . . . any Thing in the Constitution or Laws of any State to theaGonjr

notwithstanding.” U.S. Const. art. VI, cl. 2. “Under our system of dual sovereignty, coudmdeqgi

whether a particular state law is preempted under the Supremacy Clatsgriveiso maintain
the delicate balance between the States and the Federal Government, especiallyngyiress 30

regulating in an area traditionally occuplagthe States.Gonzalez v. Arizona, 677 F.3d 383, 39

(9th Cir. 2012). “[C]ourts applying the Supremacy Clause are to begin with a ptésuEgainst
preemption.”ld. Courts also apply “a plain statement rule, holding that a federal statute Bee
a date law only when it is the clear and manifest purpose of Congress to do so. @rdytinh
state and federal laws cannot be receaucitio courts hold that Congresgnactments must
prevail.” Id. (citationandinternal quotation marks omitted).

There ardraditionally three types of preemption: express preemption, field preemp

and conflict preemptionOneok, Inc. v. Learjet, Inc135 S.Ct. 1591, 1595 (2015). “Expreq

preemption occurs when Congress enacts a statute that expressly connaasidsdaw on the

5 This Court does not find it necessary in this case to reach thedsezson articulated Freedom
Mortgagefor rejecting the preemption challengeamely, that operation of Nevada’s HOA lien statute
consistent wittUnited States v. Kimbell Foods, Inc., 440 U.S. 715 (1938106 F.Supp.3d at 1186-89.
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particular subject is displacedGadda v. Ashcroft, 377 F.3d 934, 944 (9th Cir. 2004). Fi¢

preemption occurs if Congress “intended to foreclose any state regutetiwnarea, irrespective
of whether state law is consistent or inconsisigith federal standards. In such situation

Congress has forbidden the State to take action in the field that the fedrra preempts.”

124

d

Oneok 135 S.Ct. at 1595 (emphasis in original) (citation and internal quotation marks omifted)

Finally, “conflict preemption exists where compliance with both state and federal lay
impossible, or where the state law stands as an obstacle to the accomyilshdnexecution of
the full purposes and objectives of Congress. (internal quotation marks omittedreemption

can occur through federal regulations in addition to stat&es, e.g.Norfolk So. Ry. Co. v.

Shanklin 529 U.S. 344, 3559 (finding that the Federal Railroad Safety Act preempts cert
state tort claimghrough regulations implemented @ndhe Act).
2. HUD'’s Mortgage Insurance Program Does Not Preempt N.R.S. 116.31
The Court finds that N.R.S. 116.3116 is not preempted by HUD’s insurance program
any of the preemption doctrines.
First, Chase has not identified, and the Court has not found, any authority exp
preempting the operation of state law in the context of HOA foreclosures onihuizd

mortgages. Thus, express preemption does not apply.

Second, it is clear that field preemption does not agifther, as property foreclosure is not

an area where Congress has demonstrated its intent to “occupy the fieldulatiom.On the
contrary foreclosure of real property has traditionally been an area left to the Sie¢85-P v.

Resolution Trust Corp., 511 U.S. 531, 544 (199#4)is beyond question that an essential stg

interest is at issue here: We have said that ‘the general welfare of societjMedndhe security

of the titles to real estate’ and the power to ensure that security ‘inhénesvery nature of [sta]

governmerit) (alteration in original) (quoting Am. Land Co. v. Zeiss, 219 U.S. 47, 60 (191]
see alsoRank v. Nimmo, 677 F.2d 692, 69Bth Cir. 1982) (“mortgage foreclosure hag

traditionally been a matter for state courts and state law”) (citatidnnternal quotation markg

omitted); Butner v. United States, 440 U.S. 48, 55 (1979) (“Property interests are create

defined by state law.”).
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Theonly potential way in which N.R.S. 116.3116 could be preempted, thensftreugh
conflict preempton. Chase argues that enforcing N.R.S. 116.3116 to extinguish Chase’s D¢
Trust would conflict with the purposes of HUD’s insurance program, through thicbures
mortgages originated by private lenders for the purpose of making housing avaitdbdgitens.
Chasecontendghat this program allows title to be conveyed to HUD after foreclosure on thike L
of Trust, thereby allowing HUD to replenish the funds used for the insurance progchthat
enforcement of th&lOA’s superpriority lien through N.R.S. 116.3116 would interfere with th

structure

The purpose and structure of HUD’s mortgage insurance program was set for#il iim de

Freedom Mortgge

As HUD's website and various publications explain, tmglsi
family mortgageinsurancgrogram provides mortgage insurance to protect
lenders against the risk of default orortgages to qualified buyershe
federal regulations governing the program are contained in the Code of
Federal Regulations (CFR), Title 24.

When a HUDinsured mortgage goes into default, the lender may
make a claim for the remaining principal amount owed under the loan.
Typically, the lender must assign the mortgage to HUD and certify that the
mortgage igrior to all liens and encumbrances, or defects which may arise
excet such liens or other matters as may have been approved by the
Commissoner. Alternatively, the lender may foreclose, acquire title, and
make a claim for the deficiency. The insurance contract shall be terminated
if [tlhe property is bid in and acquiretiaforeclosure sale bygarty other
than the mortgageewhich is to say, any party except the lender. In short,

a lender has two primary ways to obtain benefits under the program: (1)
assign the firsposition mortgage interest to HUD before foreclosur@p
initiate foreclosure and make a claim for the deficiency.

106 F.Supp.3d at 1183 (footnotesgcitations and internal quotation marksnitted) (alteration
in original).

The Court concludes that conflict preemption does not apply in this loaisdes are
perfectly capable afomplying with both HUD’s program and N.R.S. 116.3116; in fact, HUL
regulationsexpresslycontemplate situations in which a lender forfeits its security interest

failing to protect it against senior interests. As describeeréedom Mortgage, whea HUD-
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insured mortgage goes into default, a lender has two options: (1) assign {hesitish mortgage
interest to HUD before foreclosure and make a claim for the remainingjgai amount, or (2)
initiate foreclosure and male claim for the deficiencyl06 F.Supp.3d at 1184; 24 C.F.R §
203.350, 203.351, 203.401 it fails to protect its interest, howevehe lender loses any claim tqg
benefits under24 C.F.R. § 203.315, HUD’s contract of insurance is terminated wfire
property is bid in and acquired at foreclosure by a party other than the mortgdugefoie, the
lender is in control of its compliance with both HUD’s program and Nevada’s foueelstatutes.
HUD only has an interest in the property insofaittes lender conveys title or forecloses ar
initiates a claim. HUD’s property interest ceases once a third party dogeires theroperty at
a foreclosure sale, and HUD’s decision (by virtue of 24 C.F.R. § 203.3t&imate its contract
at that poih demonstrates that such foreclosures do not senan obstacle to HUD’s program
On the contrary, the only obstacle to HUD’s objectives appears to be the $emdarinaction
Therecanthusbe no conflict preemption because compliance with baite ahd federal law is
possibleand Nevada’'s HOAi¢n statute does not serve as an obstacle to Congress’s objecti
enacting theHUD insurance progrant-or these reasons, Chase’s Supremacy Clause chall

fails.

F. Wrongful Foreclosure and Quiet Title Claims

Chase also argues that summary judgment should be granted in its favor on its wr
foreclosureand quiet titleclaimsfor a variety of reasons unrelated to its constitutional challeng
Chase asserts thiéie foreclosure sale should be unwoundebiaside because the foreclosure sé
was commercially unreasonable, that ATC and the HOA did not comply with the statoticey
provisions before conducting the sale, that ATC and the HOA failed to give notice asde
under the CC&Rs, that ATC unlawfully failed to disclose the superpriority portidheoHOA
lien, and that ATC unlawfully included attorney’s fees and costs of collectitw ileh amount.

Nevada law provides that “[a]n action may be brought by any person against artaihe
claimsan estate or interest in real property, adverse to the person bringing the actibe, f

purpose of determining such adverse claim.” N.R.S. 401018.quiet title action, the plaintiff
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bears the burden of proving good title in himself, and there is a presumption faberiregord

title holder.Breliant v. Preferred Equities Corp., 918 P.2d 314, 318 (Nev. 1996) (citation omitted).

Relatedly, “[aJwrongful foreclosure claim challenges the authority behind the foreelos

not the foreclosure act its€lMcKnight Family, L.L.P. v. Adept Mgmt., 310 P.3d 555, 559 (Ne

2013). To bring a successful wrongful foreclosure claim, Chase must “establish ttratiate
the power of sale was exercised or the foreclosure occurred, no breach absarditilure of

performance existed on [Chase’s] part which would have authorized the foredogxercise of

the power of sale.Collins v. Union Fed. Sav. & Loan Ass 662 P.2d 610, 623 (Nev. 1983).

Courts in Nevada possess the inherent power “to grant eguitdiglf from a defective foreclosure

sale when appropriateShadow Wood HOA v. N.Y. Cmty. Bancorp., 366 P.3d 1105, 1110 (N

2016). However, “dmonstrating that an association sold a property at its foreclosure rsate fo

inadequate price is not enough set aside that sale; there must also be a showing of fr
unfairness, or oppressidrid. at 1112.

In light of recent case law from the Nevada Supreme Court, this Court findzhidse has
notmet its burden of demonstrating good title toRepertyor the elements of any of its wrongfu
foreclosure claimsnor has it establisheztjuitable grounds to set aside the foreclosure Shke.
Court therefore grants summary judgment in favor of Defendants on Chpsetstitle and
wrongful foreclosue claims.The Court considersand rejects, each of Chase’s arguments
support of these claims in turn.

1. Tender

First, Chase argues that the HOA'’s superpriority lien was discharged hifééetender
of payment to Hampton & Hampton on October 7, 2011. The Court rejects this contention b4
the payment tendered by MetLife was in satisfaction of an entirely separatéidtO

In its brief, Chase appears to argue that MetLife’s tender of payment foreseardisd
the superpriority lien and that the HOA'’s subsequent enforcement of the liema#terapt to
resuscitate that lien by successive enforcement action. Chase cites to aroepdtief Joint

Editorial Board for Uniform Real Property Acts (JEB), an arm of the Umifoaw Commission,
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which found that the Uniform Common Interest Ownership Act of 1982 (UCi®v)s not
intended to authorize successive lien enforcement actiaddnd the superpriority lien beyonc
the statutorily authorized period.

The Court does not disagree with the JEB'’s intégpien of the UCIOA. But that is not
what happened in this case. The evidence in this case demonstrates that MetLié’'ottel
payment on October 7, 2011 discharged the 2011 lien recorded by Hampton & Harapémh
acknowledged by the HOA when its agestorded a Notice of Rescission on October 21, 20
In 2012, howeverthe HOA commenced enforcement proceedings separatdien based upon
the Reinhards’ default on HOA assessments beginning in November2@#d the rescission of
the Hampton & Hamin lien. The HOA'’s second lien, which was noticed in 2012 and foreclo
upon by sale in 2014, was based upon unpaid assessments and late fees dating from Nov
2011 onwardChase has produced no evidence of an attempt to tender payment in satisfag
the second HOA lien.

Chase has not presented, and the Court has not found, any authority stating thatian
precluded from bringing multiple enforcement actions to enforce entirelyasedans(with
superpriority portions¥or unpaid assessments against the same parcel of progbdge’s
reliance on the JEB report for this proposition is unavailing. The JEB report, toti@g
unpublished Connecticut case, states that the UCIOA does not allow HOAs€ tbaaBest lien
priority for more han six months of unpaid common expense assessments in the context
same foreclosure proceeding by [the bank].” Rep. of Joint Editorial Bd. for UnifoainFRep.
Acts at 14 (June 1, 2013) (“JEB Report”) (citing Lake Ridge Condo. Ass'n, Inc. v, NeddNH-
cv-116021568S, 2012 WL 66349@&onn. Super. Ct. Nov. 30, 20)2)But in the JEB Report

example and théake Ridgecase, the association was attempting to enforce the superpri
portion of its lien multiple timesluring the pendency ghe same bank foreclosure acti@ee

JEB Report at 13;ake Ridge 2012 WL 6634905 at *P. Here, Chase had no foreclosure acti

6 Nevada’s HOAlien statute is “a creature of” the UCIOA and, with certain important éboresp
closely tracks the UCIOA’s provisionSFR 334 P.3d at 409-11.
” Available at http://www.uniformlaws.org/shared/docs/jeburpa/2013jdEBURPA_UCIOA

%20Lien%20Priority%20Report.pdf.
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pending during either period of timeghen the HOA attempted to foreclose on its lien f
assessmentsMoreover, the policy rationale for preventing the association from repeat
assertinghe superpriority portion of its lien while the same bank foreclosure action isygendi
namely, that allowing such successive ligrmuld deter banks from ever paying off the origin
lien so as not to create another superpriority-@woes not apply with the same force in a ca
where, as here, the bank never attempted to foreclose.

The Court therefordeclines taadopt Chase’s position that the superpriority portion of

an

HOA's lien for assessments is a eshot offer that, once discharged, can never be asserted ajgain

Such a holding would be contrary to the purposes of Nevada’s HOA lien statute, one ofswli
to encourage the collection of needed HOA funds and avoid adverse impacts on othesre
SeeSFR 334 P.3d at 417. For these reasons, Chase’s tender argument fails.
2. Compliance with theNotice Provisions of N.R.S. Chapter 1Hhd the
CC&Rs

Next, Chase argues th#tie HOA both procedurally and substantively failed to comp
with the notice requirements of the HOA lien statute and the CC&Rs. The Court rejétts
aspects of this argument.

Chase’s procedural argumentugofold. First, Chase arguéisat the HOAhas not shown
that it complied witiN.R.S. 116.31163, whicht the timerequiredthat the Mtice of Default and
Election to @Il be mailed by firstlass mail ad not simply by certified mailThe evidence
demonstrateand the Court finds, howevehat on August 1, 2012, the HOA mailed a copy of t
Notice of Default and Etion to Sellon August 1, 201y first-class mail to MetLife, Chase’s
predecessor in interest, in accordance with N.R.S. 116.35868CF No. 68 Ex. Al. Second,
Chase contends that the HOA has not shown that it fulfilled Section 17.3(b) of the C@&éts,

requires that notice of any delinquency in assessments be sent to theoh@dast security

8 This case is more comparable to the JEB Report’s fifth examplehizchwhe bank paid the
association an amount equal to the superpyigrortion of its lien and the association subsequen
commenced an action to enforce its lien for latesrued unpaid assessments. JEB Report at 14. In
example, the JEB concluded that the first payment would not precludestidasion from asstng the
superpriority portion of its lien for the subsequent unpaid assessrteras.1415. While the example
differs in some respects from this case, the Court finds it to be ins&uctiv
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interest.While Defendats appear to concede that the Notice of Delinquessefsment was no
sent to Chasé&;hase has not cited émyauthority which establishes that a foreclosure sale car
invalidated byan HOA'’s failureto comply with such a requirement in its own CC&Ro the
contrary this argument is foreclosed by N.R.S. 116.1104, which states that absent extesy st
language to the contrary, Chapter 116’s provisions “may not be varied by agreemeightsng
conferred by it may not be waived.” Chapter 116 does not expressly provide thatrataectan
set forth additional notice requirements that, unless satisfied, negate tiseo§tia¢ superpriority
portion of an HOA's lien. The HOA'’s apparent failure to comply with Section 17.3(b)dnerie
not a basis upon which Chase may prevail on its quiet title cBe®SFR 334 P.3d at 4189
(holding that the bank’s argument that a mortgage savings clause in the C@ifRiirsated the
HOA'’s superpriority lien was defeated by N.R.S. 116.1104, and stating that “[ghgage
savings clause thus does not affect N.R.S. 116.3116(2)’s application in this case”).
Substantively, Chase argues that the nsficevided by the HOAegarding foreclosure
of its lien were insufficient because they did not contain a calculation of the sapgrpien
amount and because they impermissibly included collection costs and fiee€ourt rejects
Chase’sargument that the 2013 HOA lien statute required that the HOA specify the portio
the lien that are accorded superpriority status. The 2013 HOA lien statutg ragrered that the
written notice “[d]escribe the deficiency in payment.” N.R.S. 116.31162(1)(b)(1) (2018) It
not require an HOA to break down its statement of the lien amountsugerpriority and
subprioritycategories. In 2015, the Nevada legislature amended N.R.S. 116.31162 to requi
the HOA separately state tlaenount of thesuperpriorityportion of the lien.The amendment
suggests that this requirement did not exist in previous versions of the Satltere Estate of
Thomas 998 P.2d 560, 562 (Nev. 2000) (noting that an amendment to a statute is pers
evidence of th legislature’s intent in enacting the first statufg)d importantly, Chase does no
argue or present any evidence that the HOA prevented it from determiningthes@xerpriority
amount.ln fact, Chase’s Rule 30(b)(6) representative confirmed that Chase did not attgraypt
any amount to the HOA or its agent and did not attempt to otherwise commuvitbatee HOA

or its agent. Dep. of Patrick Pittman 4B242:1420, SFR’s Suppl. Mot. Dismiss Ex-# ECF
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No. 69. Therefore, the HOA's notice to Chase was not deficient on this $asBER 334 P.3d
at 418 (rejecting a similar due process argument because “[tlhe notices wenthtmmeowner
and other junior lienholders, not just U.S. Bank, so it was appropriate to state the total amq
the lien. . . . From what little the record contains, nothing appears to have stopped U.S. Ban
determining the precise superpriority amount in adeaof the sale or paying thetie@ amount
and requesting a refund of the balance.”).

The Court agreewith Chasethat the HOA'’s notices included collection costs arj

attorney’s fees that are not part of the HOA's lien for assessmeiitsritons at Seven Hills v.

Ikon Holdings, the Nevada Supreme Court found that the superpriority portion of the HOA'

under N.R.S. 116.3116 does not include collection caistsfees373 P.3d at 72. The Court find$

that the Nevada Supreme Court’s reasoning in Ikon Holdiegsonstrates that collection cost
are not included in the subpriority piece of the HOA's lien either. Nevertheldsmse has nof
demonstrated that the HOA's inclusion of these additional costs and fees is ab@&s$iade to
prevail on its quiet titl@r wrongful foreclosure claims. There are two reasons for this conclus
First, Chase does not assdt the foreclosure sale was improgae to the inclusion of
these additional feew that the superpriority portion of the HOA's ligould have been paid if
the lien amount did not includbese fees. The purpose of a quiet title action is to resolve ady
claims to real property asserted by the named parties. N.R.S. 40.010. Here, Chaset@eed
arguing that, had the HOA'’s lien not included collection costs and attorney’s fe&eittards
may have been able to pay the assessments. But the Reinhards are no longerniamedtpi
suit, and Chase has produced no evidence that either the Reinhards or Chase itsbHwequaid
the HOA lien if it hadn’t included collection costs and fees. This is reinforced by the fact
Chase did not take any action to contest the validity of the HOA's lien, atterpay the lien, or
stop the foreclosure sale, despite receiving the notice of dafadiklection to sell and the notic
of sale.Nor has Chase shown that the HOA intentionally added these costs and fees in an ¢
increase the lien amount and thereby deter the Reinhards, Chase, or any otlehwoiterefrom
attempting to satisfit. Under these circumstances, Chase has not shown that it was harmed

inclusion of additional costs and fees in the HOA lien, and thus no genuine issue ofl fiaater
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exists as to whether including collection coatsl attorney’'s feeswalidatedthe foreclosure
sale—it did not.

Second, the Court finds that the HOA, and its agent ATC, substantially compliedavit
HOA lien statutes. “Generally, in determining whether strict or substantial corolisirequired,
courts examine the statute’s praans, as well as policy and equity considerations.” Leven
Frey, 168 P.3d 712, 717 (Nev. 2007). “In so doing, [courts] examine whether the purpose
statute or rule can be adequately served in a manner other than by techni¢iancemyth the

statutory or rule languagel’eyva v. Nat'l Default Servicing Corp255 P.3d 1275, 1278 (Nev

2011). “Substantial compliance may be sufficient to avoid harsh, unfair or absurd consequ
Under certain procedural statutes and rules, however, failurericdlystomply with time
requirements can be fatal to a cageven 168 P.3d at 717 (internal quotation marks omitted).
general, “time and manner” requirements are strictly construed, whaesdial compliance may
be sufficient for “form and content” requirements. Leves8 P.3d at 718.

The Court finds that substantial compliance was required for identifying the propent

of the lien subject to foreclosure by the HOA under the 2013 version of N.R.S. 116.3116. .

Chapter 116 does not contain any provisions invalidating a sale based on an improeremtin
lien amount, and the Court construes N.R.S. 116.3116(1), which defines the permissible el
that comprise an HOA lien, as a “form and content” requirement rather than afdmeanner”
requirement. Substantial compliance thus may be permissible under Nevada lawe @udirt
finds that requiring only substantial compliance in this case comports with they p
considerations underlying the HOA lien statute. As discussed by the Newpdar® Court in
SFR the statute provides an expedient process by which HOAs can recover unpaitergses
so that those costs are not borne by other homeowners. Requiring strict compliance featild
the goal of providing this expedient proceRequiring only substantial compliance therefore
appropriate in this case.

The Court now looks to whether the HOA and its agent actually did substantialiyyco
with N.R.S. 116.3116 in this case. The evidence shows that they did. The HOA and itssagent

the statutorily required notices and included unpaid assessments and late chrgd®en, as
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permitted by the statute. In addition, the notice of default and election to selt@sdicat while
the “amount due” by the homeowner was $2,116.95 as of July 24, 2012, the homeownel
contact ATC to provide a written itemization of the amount. Therefore, the Courttfiadthe
HOA and ATC substantially complied with the HOA lien statute. For thesensathe Court
rejects Chase’s notieelated aguments.

As a final matter, while it need not reach the issue in this case, the Couit likely that
Chase waived its substantive arguments as to the inclusion of additional cosesaatiféailure
to differentiate the superpriority and subpriority amounts of the lien. In Nevadlaydijeer is the
intentional relinquishment of a known right. A waiver may be implied from conduct wik
evidences an intention to waive a right, or by conduct which is inconsistent witthemyntention

than to waive the right.Mill -Spex, Inc. v. Pyramid Precast Corp., 710 P.2d 1387, 1388 (N

1985). While the existence of a waiver is generally a question for the triestgfifathe Court
has strong doubts as to whether Chase’s failure to object to the cafrittenHOA'’s notice at the
time the notices were sent was evidence of anything other than an intentionedtsvaight to
challenge the foreclosure. Moreover, to hold otherwise would incentivize mortgagessain
silent with respect to any objectiotiey may have regarding the content of HOA foreclosure g
notices until after theales occur and then seek to unwind them. As discussed above, this
would pose significant hindrances to the expedient process for HOA foreclostatdshed under
Nevada law.
3. Retroactivity ofSER

Chase also advances the argument that the Nevada Supreme Court’s deSisRis imot
retroactive, and that the HOA's foreclosure sale therefore did not exdim@hiase’s first deed of
trust. The Court rejects this argument.

“When questions of state law are at issue, state courts generally have theyatdhg

determine the retra#vity of their own decisions.” Am. Trucking Ass’ns, Inc. v. Smith, 496 U.

167, 177 (1990). In Nevadda] judicial interpretation of a statute may be retroactively applieq
it is both authoritative and foreseeable.” Hernandez v. S&@eP.3d 11001112 (Nev. 2002)

(internal quotation marks omitted).
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The Nevada Supreme Court has not decided whether its interpretation of N.R.S. 114
is retroactive. However, the Court finds it extremely likely that the NeSagaeme Court would
answer this quesin in the affirmativeThe Nevada Supreme Court’s decisiorBifRwas both
authoritative and foreseeable. The decision clearly resolved the issue of Vih&!&#r116.3116
authorizes a true superpriority lien, making it authoritafiee decision was also foreseeable.
its ruling, the Nevada Supreme Court relied on the plain language of the statute affidithe
comments to th&JCIOA, upon which N.R.S. 116.3116 was based. While lower courts W
divided on the proper interpretation of the statute, the Nevada Supreme Court ultin
interpreted it to give effect to its plain language, a result that was clearbeéaig@eThe Court
therefore denies Chase’s argument S8R should not apply retroactivefy.

4. Mortgage Protection Clause

Chase also argadhat the CC&Rs specifically provide for the preservation of its deeq
trust even after the HOA foreclosure sale. This argument has previouslep#ed iSFRand
fails again here.

The mortgagesavings clause contained in the CC&Rs states that the HOA has a lig
unpaid HOA assessments and that “[e]xcept to the extent permitted under [N.R.S. 116,31
lien under this Section is prior to all other liens and encumbrances excépj a.first Security
Interest on the Unit recorded befone date on which the assessment sought to be enforced be|
delinquent.” Decl. of Covenants, Conditions & Restrictions for The Presar¥dkhorn Springs
§ 18.3b), Chase’'CountermotiorSumm. J. Ex. 1, ECF N88 (“CC&Rs"). Thesubsection goes

on to gate that “[a]lien under this Section is also prior to all Security Interests describe

°® The Court also notes that Chase relies heavily on the U.S. Supreme Couritsmde&@hevron
Oil Co. v. Huson, 404 U.S. 97 (1971), in which the Court set out factors to be consideledding
whether to apply judicial decisions retroactively. The Nevada Supreme tnsidered these factors il
Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994), suggesti@he¢lain Oil
may be the standard in Nevada. However, Bneithaupt Court only considered these factors “[i]t
determining whether aew rule of law should be limited to prospective digption.” Id. (emphasis added).
Arule is “new” when it “overrules precedent, disapproves a practice sanctionediggses, or overturns
a longstanding practice uniformly approved by lower courBefarano v. Statel46 P.3d 265, 271 (Nev.
2006).SHR did not announce a new rule of law. It did not overrule prior precedent q@pdisa any
procedure or practice approved by prior Nevada Supreme Court case law. Arsduaseat] above, it did
not overturn a longtanding and uniformly accepted practezause the lower courts were divided on t
issue. TheChevron Qilanalysis therefore does not apply here.
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subdivision (2) of this subsection to the extent that the Common Expense assessrtmadsc
on the periott budget adopted by the Association . . . and woule teecome due in the absend
of acceleration, during the six months immediately preceding institution aftiem &0 enforce

the Association’s lien.Id. The mortgage savings clause does not save Chase’s claim for
reasons.

First, by its own terms, thelause does not apply where an HOA seeks to enforce
superpriority portion of its lien under N.R.S. 116.3116{2)e savings clause includes the phra|
“except to the extent permitted undke Act (N.R.S. 116.3116(2)),” which demonstrates that {
HOA did not intend to enact any savings provisions that would conflict with the statd
superpriority lien. This conclusion is confirmed by the remainder of Section 18®iich closely
tracks the language of N.R.S. 116.3116(2).

Second, the Nevada Supreme Court’s decisi@FiRis directly on pointand states that &
mortgage savings clause does not prevent the extinguistofnarirst security interest. IBER
the Nevada Supreme Court held thduR.S. 116.1104 defeats this argent. It states that Chapte
116’s provisions may not be varied by agreement, and rightseomaf by it may not be
waived. . .[e]xcept as expressly provided @hapter 116. . . . Nothing in [R.S] 116.3116
expressly provides for a waiver of the HOAght to a priority position for the HOA's supe
priority lien. The mortgage savings clause thus does not affect NRS 116.3116(2)stiappinc
this case.”"SFR 334 P.3d at 419 (citation and internal quotation marks omitted) (alteratior
original).X® Moreover the evidence shows that the CC&Rs were recorded in 1997, well
Nevada adopted N.R.Shapterl16 in 1991. Thus, there is no concern about the statute disruy
vested contractual rights in this case.

5. Equitable Grounds for Setting Aside Foreclosure Sale
Finally, the Court concludes that Chase has not established any other equoiatds gor

setting aside the foreclosure sale. While Chase focuses on arguing that theessadenwercially

10 Further, in_lkon Holdingsthe Nevada Supreme Court ruled that a similar mortgage sav
clause restricting the superpriority lien to six months of assessmefflistedrwith N.R.S. 116.3116(2)
and was thus negated pursuant to N.R.S. 116.1206(1). 373 P.3d at 73. Therefore, everhddtzésed
the argument that the superpriority lien was limited to six months of assesslk@mtHoldingswould
have foreclosed such a conclusion.
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reasonable, this standard does not apply to HOA foreclosure sales under Nevadadad, |
courts must look to whether the challenger has shown a grossly inadequate pricayalus
unfairness, or oppression. Shadow Wood, 366 Bt3d10.Chase has presented no evidence

satisfy this standard.

a. Commercial Reasonableness

In its third cause of action, Chase asserts a wrongful foreclosure claim dbgaikEDA
and ATC on the ground that the foreclosure sae commercially unreasonab:R.S. Chapter
116 does not contain any provisions requiring thatHH@?A foreclosure sale be commercially
reasonable, nor does it provide for parties to be able to set aside foreclossirasshking
commercially unreasonable.

Chapter 11@loes requirethat “[e]very contract or duty governed by this chapter impof
an obligation of good faith in its performance or enforcement.” N.R.S. 116.1113. “Good fait
defined in the Nevada Revised Statutes as meaning “honesty in fact and therazseai
reasonable commercial standards of fair dealing.” N.R.S. 104.12I4i&¥efinition only applies
however,to the extent that aaction is governed by anothettiele of the Uniform Commercial
Code as adopted in Nevada. N.R.S. 104.1HR2A foreclosure sales are not governed by t

Uniform Commercial Code as adopted in Nevdduas is confirmed by N.R.S. 104.9109(k), whic

stateghat Article 9 of the UCQgoverning secured transactions) does not apply to “[t|he creat

or transfer of an interest in or lien on real propérijherefore, the Court does not find thd
foreclosuresales under N.R.S. 116 are governed by the commercial reasonableness stan
that term is defined elsewhere in the Nevada Revised Stéetes.g, N.R.S. 104.9627 (defining

commercial reasonableness in the context of secured transadtiensisv. Rio King Land &

nst

5€S

h” is

-

on
At
dard

Inv. Co., 560 P.2d 917, 942D (Nev. 1977) (in the context of a nonjudicial sale of ranch supplies

upon default, “[ijn addition to giving reasonable notice, a secured party must, aftét, getxeed
in a commercially reasonable mant®dispose of collateral.”) (citations omitted).

b. Grossly Inadequate Price “Plus”
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The fact that the commercial reasonableness standard does not expressly &gy t
foreclosure sales in Nevada does not mean that a challenger can never assert aetladm [
aspects of the sale. As the Nevada Supreme Court reaffirnsddow Wood, “courts retain thg
power to grant equitable relief from a defective foreclosure sale wippmiate despite N.R.S
116.31166,” which states that the recitals in a foreclosure deed regarding the givatigeofind
elapsing of the required number of days are conclusive. 366 P.3d at 1110-11. In order th e
that it is entitled to the equitable relief of an order setting aside a foreclosejra garty must
make “a showing of grossly inadequate pipbas fraud, unfairness, or oppressiond: at 1110
(emphasis added). Restating longstanding Nevada law, the Court made cleashibzaing of
inadequate pricéis not enough to set aside [an HOA foreclosure] sale; thest atso be a
showing of fraud, unfairness, or oppressidd.’at 1112 (citing Long v. Towne, 639 P.2d 52§
530 (Nev. 1982)).

In determining whether a sale price is grossly inadequate as a matter of law, dlaa N
Supreme Coulin Shadow Woodtited to tle Restatement (Third) of Property: Mortgages for t
proposition that, while gross inadequacy cannot be precisely defined, “a court ante@rn
invalidating a sale where the price is less than 20 percent of fair market valwbsaatk, other
foreclosue defects, is usually not warranted in invalidating a sale that yieldces®0f that
amount.”ld. at 1112-13 (quoting Restatement (Second) of Prop.: Mortgages 8§ 8.3 cmt. b (1
The Restatement defines fair market value as “not the fair ‘forced sale’ vaheereal estate, but
the price which would result from negotiation and mutual agreement, after amelé find a
purchaser, between a vendor who is willing, but not compelled to sell, and a purchaser
willing to buy, but not compelletb take a particular piece of real estate.” R&stir¢l) of Prop.:
Mortgages 8§ 8.3 cmt. b (1997). The Restatement further recognizes that “[g]rdequiacy
cannot be precisely defined in terms of a specific percentage of fair market valWhile the
trial court's judgment in matters of price adequacy is entitled to considerédriende, in extreme
cases a price may be so low (typically well under 20% of fair market vakiteif thould be an

abuse of discretion for the court to refuse to inagdt.” Id.
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Here, the Court finds that Chase has not demonstrated equitable grounds to set a

foreclosure sale for two reasons. First, Chase has not shown that the saléthederopdy was

side

grossly inadequate as a matter of law. SFR $&&®/000 for the Property at the foreclosure sale.

In its supplemental brief, Chase produced an appraisal report of the Property thitiat the
time of the foreclosure sale, the Property was worth $414,000. The report is dgtdd 2045,
and was thafore available to Chase at the time it filed itsddelcMotion for Summary Judgment
however, Chase did nattach the report to its motiofihe Court thus declines to consideSiee

School Dist. No. 1J v. ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1998 overwhelming

weight of authority is that the failure to file documents in an original motion or gpodoes
not turn the late filed documents into newly discovered evidendeghntacosta v. Frontier Pac

Aircraft Indus., Inc, 813 F.2d 1553, 1557 & n.4 (9th Cir. 1987) (district court did not abusq

discretion in refusing to consider affidavits opposing summary judgment fikd la

Evenif the Court were to consider this repamd adopt the $414,000 figure ase
appraiser’s estimate of @étfair market value of the Propertit would not change the Court’g
conclusion. Although SFR’s purchase price is less than 20 percent of $414,000, the cirasm

in this case show that SFR’s purchase price was not grossly inadequate eTwassabndcted

b its

stan(

by public auction and SFR’s winning bid ($69,000) far exceeded the amount due on the Natice

Sale ($4,632.86). Moreover, the foreclosure sale was conducted on August 5, 2014, bef
Nevada Supreme Court issued its decisio8HR Prior to thadecision, federal and state court
in Nevada were divided over whether N.R.S. 116.3116 created a true superpriority lien or w
it merely created a “payment priority” lien that did not extinguish junior inter8seSFR 334

P.3d at 412. This meartsat a purchaser at a pg&=RHOA foreclosure saleastaking a risk that

the Nevada Supreme Court would rule that its purchase was still subject rsttdedd of trust.
The appraisal upon which Chase relies does not adequately consider the riskeaissotha
purchasing a properisubject tahis likely litigation. Indeed this litigation itself is an indication

of the risk and expese associated with the Propers risk which appears to have been includ
in thepurchase pricef the Propertyt the HOA foreclosure sal&@he Court does not find that af

ordinary appraisal, such as the appraisal in this case, accurately refledtsethiegp a buyer would
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be willing to pay at an HOA foreclosure sale in August 2014 for a piece of pregmedynbered
by a first deed of trust.

Second, even if the price were grossly inadequate, Chase has produced no evidg

fraud, unfairness, or oppression, as required by Nevad&&s8hadow Wood, 366 P.3d at 1112.

In Shadow Wood, for example, the Nevada SupremetCmuied that there was some eviden
that the HOA provided varying lien amounts to the bank throughout the foreclosure prg
“conduct that, if it rose to the level of misrepresentations and nondisclosures thdtgrelemted
[the bank’s] ability to cure the default, might support setting aside the 8&le¢.P.3d at 1114.
There is no such evidence in this case. Despite being provided an opporturetg sufiiplemental
brief addressing the issue, Chase has produced no evidence that it atteroptéatct the HOA
or its agent during the foreclosure process at all, much less that the H@fnesented or failed
to disclose the proper lien amounts or otherwise interfered with Chase’s tabdlitse the default.
Therefore, Chase has not established rdguired equitable grounds for setting aside t
foreclosure sale.

While Chasehas raised a host of arguments in support of its quiet title and wror
foreclosure claims, each one fails for the reasons discussed above. The Cefotetlggants

summay judgment in favor of Defendants on Chase’s quiet title and wrongful fotgelokims.

G. Injunctive Relief
Chase’s Second Cause of Action seeks a pirgdiry and permanent injunctioifhese

forms of equitable relief are properly invoked pursuantdaiet title action Shadow Wood366

P.3d at 111€411. However, because the Court has granted summary judgment in Defendants
on Chase’s quiet title claim, this claim for equitable relief must fail as well. Summamand is

grantedn favor of SFRon Chase’slaim for preliminary and permanent injunctive relief.
H. Negligence and NegligencBer Se

In its claims for negligence and negligemee se, Chase alleges that the HOA and AT

had a duty to conduct the foreclosure sale properly and in a manner that would allowwoCh
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protect its interest and cure the superpriority lien. Chase alleges thaDthandl ATC breached
this duty by failing to disclose that they were foreclosing on a superptierit failing to disclose
the amount of the superpriority lien, and failing to provide Chase notice of its oppottucire.
The Court need not rule on the issue of whether N.R.S. 116.3116 creates a separat
of action for negligence. Based on the discussion above, ATC and the HOA were netdre
under the statute to disclose the existence or amount of the superpriority lien, naheyers
required to notify Chase of its opportunity to ctitén addition, Chase has presented no Neva
authority creating a separate common law duty to perform thesmsactherefore, the Courf]
grants summary judgment the HOA’s and ATC’davor on Chase’s claims for negligence arj

negligenceper se.

. Breach of Contract

In its eighth cause of action, Chase asserts that ATC and the HOA’s conduetdrefor

during the foeclosure sale breached the CC&Rs. In Nevada, breach of contract is “a m4d
failure of performance of a duty arising under or imposed by agreement.” @ernBockhill

Dev. Co., 734 P.2d 1238, 1240 (Nev. 1987). A breach of contract claim under Nevadquires

(1) the existence of a valid contract, (2) a breach by the defendant, andhé®)edas a result of
the breachRichardson v. Jones, 1 Nev. 405, 409 (1865); Rivera v. Peri & Sons Farms, Inc
F.3d 892, 899 (9th Cir. 2013) (citirRichard®n).

For the reasons discussed above, the Court finds thidiAeandATC did notmaterially

breach the provisions of the CC&Rs identified by Chase. Moreover, to the extent #is H
apparent failure to provide the notice of delinquent assessment constitutedial iegach of
Section 17.3(b) of the CC&Rs, Chase has produced no evidence that it was damagerehyglihg
As discussed above, the redandicates that the notice of default and election to sell was m4g

to MetLife on August 1, 2012, that MetLife assigned its beneficial intarélseiProperty to Chasg

11 Even if ATC or the HOAwere required to notify Chase of its opportunity to cure the defal
they did so in this case by mailing the notice of default and electiggiltand the notice of sale to Chag
or its preeécessoin-interest, MetLife. Both notices informed Chase that the property was stibje
foreclosure by sale and provided instructions on how to stop the HOA'’s faueelo
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on October 17, 2013, and that the notice of sale was mailed to Chase on July Be2pité these
notices, Chase never contacted the HOA or its agent to inquire about or attetopttie sale,
never attempted to satisfy the HOA's lien, and never took any other steps ta psotgerest.
There is no evidence to suggest that a failure to provide the notice of delinquesthasseshich
was recorded approximately one month before the notice of default and election ¢ausst
damage to Chase, which is an essential element of its breach of contract claoufthgrants

summary judgment ithe HOA’s and ATC’davor on this claim.

J. Misrepresentation
In its misrepresentation claim, Chase alleges that the HOA made falseenégiiess in
the mortgage protection clause contained in the CC&Rs. As discussed above, howev
mortgage protection clause specifically provides that the protection does not apply temeiatrc
of N.R.S. 116.3116(2), the HOA superpriority lien statute. Therefore, Chase cannot pro

essential element of its misrepresentation claim: that the HOA miadeearepresentatiorkee

er, t

Ve a

Barmettler v. Reno Air, In¢.956 P.2d 1382, 1386 (Nev. 1998) (the elements of a fraudulent

misrepresentation claim af¢l) A false representation made by the defendant; (2) defend
knowledge or belief that its representatieas false or that defendant has an insufficient basis
information for making the representation; (3) defendant intended to inducefplairdct or

refrain from acting upon the misrepresentation; and (4) damage to the péamtifésult of relying
on the misrepresentation.”). The Court grants summary judgment in fatlhe HOAon Chase’s

misrepresentation claim.

K. Unjust Enrichment

Chase also asserts a claim for unjust enrichment against SFR, alleging that$SH

ant's

5 of

R

benefited from Chase’s paymenttakes, insurance, or HOA assessments since the date of the

foreclosure saleln its Second Motion for Summary Judgment, Chase also argues that SF
been unjustly enriched because it has collected rent on the Property and has delagedability

to foreclose on its deed of trust.
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Unjust enrichment is a theory of restitution in which a plaintiff confers afibene seeks

payment of “as much as he ... deserve[s]” for that benefit. Certified Fire Rrot. IRrecision

Constr, 283 P.3d 250, 257 (Nev.2012) (alteration in original). “Unjust enrichment exists whe
plaintiff confers a benefit on the defendant, the defendant appreciates such bedefitra is
acceptance and retention by the defendant of such benefit under circumstahaésitt would
be inequitable for him to retain the benefit without payment for the value thelikof.

Here, the Court has found that ATC and the HOA properly foreclosed on the Prope
selling it to SFR at the foreclosure sale. Chase has not demonstrated thé théssarongful or
inequitable, and cannot prove good title in its€herefore with respect tdhe allegationsraised
in its Second Motion for Summary Judgment that SFR benefited by collectinghdegotesventing
Chase from foreclosingzha® cannot satisfy the third elementitsf unjust enrichment claim

(demonstrating that would be inequitable foBFRto retain the benefit it received).

The remaining allegations pertaining to Chase’s unjust enrichment claim arehtsa {

paid taxes, insurance, or HOA assessments after SFR purchased the Rtapertpreclosure
sale.This portion of Chase’s claim fails for two reasons. First, Chase has producedemcewof
such payments; thus, it cannot establish the first element of its unjust enrichnran{ticta
plaintiff's conferral of a benefit on the defendant).

Second, to the extent Chase did make payments to SFRythdindsthat Chase’s unjust

N the

'ty b

enrichment claims barred by the voluntary payment doctrine. “The voluntary payment docirin

is an affirmative defense that provides that one who makes a payment volwaanibt recover

it on the ground that he was under no legal obligation to make the payhevada Assi Servs,

Inc. v. Eighth Jud. Dist. Court, 338 P.3d 1250, 1253 (Nev. 2014) (internal quotation n

omitted). The defendant bears the burden of proving that the doctrine is applicable inuéapa
caseld. at 1254. “Once a defendant shows that a voluntary payment was made, the burde
to the plaintiff to demonstta that an exception to the voluntary payment doctrine agpliks.
The voluntary payment doctrine promotes stability of transactidnat 1256.

Here,SFR has met its burden of showing that, eveBhfsemade tax payments, thes

payments were voluntary. The parties both agree that if Chase made anyt{gaywards the
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Property, it did so after the HOA foreclosure sale. Chase does not argue trdd thempayments
under protest. Nor dogShaseargue thattilacked knowldge of the facts; indeeds discussed
above, Chase or its predecessor received the HOA’s Notice of Default andrEle@iell and the
Notice of Sale, and the Trustee’'s Deed Upon Sale was recorded less than ten dake a

foreclosure sale. This is #gient to satisfy SFR’s initial burdemNevada Ass’'n Servs338 P.3d

at 1254 (payor’'s admission that it made the payment, combined with the fact that the gpagor
argue that it paid under protest or lacked knowledge of the facts, was sufficiei@Acs agent
to meet its initial burden under the voluntary payment doctrine). The burden thusosGiftase
to prove an exception to the voluntary payment doctrine. It has not done so.

Chase argues that the defense of property exception should apiply case to save itg
unjust enrichment claim. “It is well settled that one is not a volunteer or strahgerhe pays to

save his interest in his property.” Cobb v. Osman, 433 P.2d 259, 263 (Nev. 1967). The def¢

property exception does not apply here. First, as discussed above, Chase does itlettbahe t
Property; thus, any payments it made did not serve to save its interest iroffeatyprSecond,
even if Chase had retained some interest in the Property, it has not eslahbslits inteest was

in danger of being extinguished if the tax payments were not madéevada Association

Services the Nevada Supreme Court found the defense of property exception inapplicab
distinguished the case froBobh the foundational case for the exception in Nevada. 338 P.3

1256. In part, the Court iINevada Association Servicesld as follows:

Cobbinvolved a case where the payor risked losing his property
interest in foreclosure if he did not pay another’s loan. Here, Elsinore did
not demonstrate any such risk existed. Although Elsinore demonstrated that
Peccole Ranch placed a lien on Elsinore’s property, there is no evidence
showing that foreclosure proceedings were imminent. While a lien creates
a security interest in property, a lien rigthdbne does not give the lienholder
right and title to property. Instead, title, which constitutes the legal right to
control and dispose of property, remains with the property owner until the
lien is enforced through foreclosure proceedings. Thus, a lien that is not
subject to ongoing or imminent foreclosure proceedings does not create a
risk of the loss of property. Furthermore, where a reasonable legal remedy
is available to the payor, a payment made to relieve the lien is voluntary.

Therefore, Elsinore payment to release Peccole Ranch's lien does
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not meet Cobb’s defense of property exception to the voluntary payment
doctrine.

Id. at 125657 (citations and internal quotation marks omitted). The reasoningevida

Association Serviceapplies here. Chase has not demonstrated that foreclosure proceeding

imminent if the property tax was not paid on the Property, and therefore has not shown
risked losing its interest (even if it had one, which it did not) if it did not make the yaxepés.
For these reasons, t®urtgrantssummary judgment in favor &@FRon Chase’sinjust

enrichment claim.

L. Waste
Chase’s final cause of action is for waste against SFR. Nevada law does notelfaely
the contours of a cause of action for wastea minimum, howeverijt is clear that in order to statsg
a claim for waste, the plaintiff must have an interest in the proggesRestatement (Third) of
Prop. (Mortgages) 8 4.6 (providing for remedies for waste by the mortgagordffavailable to
the mortgagee”). Here, the Court has granted summary judgment in Defefiaamnten Chase’s
quiet title claim. Therefore, Chase no longer can assert an interest irogegt{? and may not

maintain its clainfor waste Summary judgment is granted in SFR’s famoiChase’s waste claim

M. SFR’s Motion to Expunge Lis Pendens

SFR also moves to expunge the notice of lis pendens filed against the Propertgdy
Under N.R.S. 14.015, the party who records the notice of lis pendens must “establish
satisfactiorof the court either: (a) That the party who recorded the notice is likely tolpretre
action; or (b) That the party who recorded the notice has a fair chance olssutdbe merits in
the action and the injury . . . would be sufficiently serious . . . .” N.R.S. 14.015(3). Here, the
has granted summary judgment in Defendants’ favor on all of Chase’s clainss.&imano longer
demonstrate a likelihood or a fair chance of success on the merits of its claRs.n®tion is

thereforegranted andhe notice of lis pendens is expunged.
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V.

CONCLUSION

For the reasons discussed above,

IT IS ORDERED that Defendant SFR Investments Pool I, LLC’s Motion to Dismiss

in the Alternative, Motion for Summary Judgment (ECF No. 18), to which Defendants

Assessment Collection Group, LLC and The Preserves at Elkhorn Springs Hoengo

Association filed a Joinder (ECF No. 28 GRANTED. Summary judgment is granted in favq

of Defendants on all claims asserted in the Complaint.

IT IS FURTHER ORDERED that Ddendant SFR’s Motion to Expunge Lis Pender

(ECF No. 19) is GRANTED.

IT IS FURTHER ORDERED that Plaintiff JPMorgan Chase Bank, N.A.’s Counte

or,
ATC
W

r

NS

r

Motions for Summary Judgment (ECF Nos. 38 and 40) and Second Motion for Summary Judgme

(ECF No. 69) are DENIED.

case.

The Clerk of Court is instructed to enter judgment in favor of Defendants and closg

DATED: July 28, 2016.
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RICHARD F. BOULWARE, lI
United States District Judge
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