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" Chvgt"ftkxkpi"c"uejqqn"dwu"hqt"fghgpfcpv"Enctm"Eqwpv{"Uejqqn"Fkuvtkev"*EEUF+"hqt"qxgt"c"

fgecfg."rnckpvkhh"Tcpf{"Lqpgu"fgxgnqrgf"c"ru{ejqnqikecn"eqpfkvkqp"vjcv"rtgxgpvgf"jko"htqo"

ftkxkpi"cp{oqtg0""Yjgp"Lqpgu"pqvkhkgf"EEUF"qh"jku"eqpfkvkqp."kv"fkf"pqv"vtcpuhgt"jko"vq"c"pqp/

ftkxkpi"rqukvkqp"qt"qvjgtykug"cvvgorv"vq"ceeqooqfcvg"jko0""Uq"Lqpgu"dtqwijv"vjku"ecug"cnngikpi"

vjcv"EEUF"fkuetkokpcvgf"cickpuv"jko"wpfgt"vjg"Cogtkecp"ykvj"Fkucdknkvkgu"Cev"*CFC+"hqt"hcknwtg"

vq"ceeqooqfcvg"jku"ogpvcn"fkucdknkv{0""

" ""EEUF"oqxgu"hqt"uwooct{"lwfiogpv."ctiwkpi"vjcv"Lqpgu"pgxgt"cumgf"hqt"cp"

ceeqooqfcvkqp."cpf"vjcv"gxgp"kh"jg"fkf"jg"jcu"pqv"ujqyp"vjcv"c"tgcuqpcdng"ceeqooqfcvkqp"

gzkuvgf0""K"fkucitgg0""C"tgcuqpcdng"lwt{"eqwnf"hkpf"dqvj"vjcv"Lqpgu"cumgf"EEUF"hqt"cp"

ceeqooqfcvkqp"cpf"vjcv"jku"fkucdknkv{"eqwnf"jcxg"dggp"ceeqooqfcvgf"d{"vtcpuhgttkpi"jko"vq"

cpqvjgt"rqukvkqp"vjcv"fkf"pqv"tgswktg"jko"vq"ftkxg0""K"vjgtghqtg"fgp{"EEUFÓu"oqvkqp0""

K0" DCEMITQWPF"

Lqpgu"yqtmgf"hqt"EEUF"hqt"qxgt"c"fgecfg."ftkxkpi"urgekcn"pggfu"ejknftgp"vq"cpf"htqo"

uejqqn03""Kp"4233."jg"dgicp"uwhhgtkpi"htqo"fgrtguukqp"cpf"qvjgt"eqpfkvkqpu."yjkej"jg"cnngigf"

uvgoogf"htqo"cpzkgv{"ecwugf"d{"jcxkpi"vq"ftkxg"ejknftgp"ctqwpf04""""
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Kpkvkcnn{"Lqpgu"cumgf"EEUF"hqt"ukem"ngcxg."rtqxkfkpi"vjg"fkuvtkev"ykvj"fqewogpvcvkqp"htqo"

jku"fqevqt"ujqykpi"vjcv"jg"ycu"uwhhgtkpi"htqo"fgrtguukqp"cpf"qvjgt"ogpvcn"kuuwgu05""EEUF"icxg"

Lqpgu"vkog"qhh."dwv"gxgpvwcnn{"kv"dgecog"engct"vq"jko"vjcv"jg"eqwnf"pq"nqpigt"uchgn{"vtcpurqtv"

ejknftgp06""Uq"jg"cumgf"jku"uwrgtxkuqt"kh"jg"eqwnf"dg"vtcpuhgttgf"vq"c"fkhhgtgpv"rqukvkqp"qt"ikxgp"

uqog"nkijv"fwv{"cuukipogpv"yjgtg"jg"yqwnf"pqv"jcxg"vq"ftkxg07""Vjku"cfokpkuvtcvqt"vqnf"Lqpgu"vjcv"

jg"ujqwnf"urgcm"ykvj"EEUFÓu"CFC"Eqqtfkpcvqt"cdqwv"c"Ðrqvgpvkcn"rncegogpv"cu"cp"

ceeqooqfcvkqp"ukpeg"jg"jcf"kpfkecvgf"vjcv"jg"okijv"pqv"tgvwtp"vq"ftkxkpi"fwvkgu0Ñ8"

Vjg"pgzv"fc{."Lqpgu"hczgf"vq"vjg"CFC"Eqqtfkpcvqt"c"ngvvgt"vjcv"rtqxkfgf"fgvcknu"cdqwv"jku"

ogfkecn"eqpfkvkqp"cpf"uvcvgf"vjcv"jku"Ðfqevqt"jc]f_"cfxkugf"]jko_"vq"tgvktg"htqo"ftkxkpi"fwg"vq"vjg"

ugtkqwu"jgcnvj"eqpfkvkqp"fguetkdgf"cdqxg0Ñ9""Lqpgu"uvcvgf"kp"vjg"ngvvgt"vjcv"jg"hgnv"Ðkv"yqwnf"dg"

kttgurqpukdng"0"0"0"vq"ftkxg"]_"urgekcn"pggfu"uvwfgpvu"yjkng"qp"ogfkecvkqp"cpf"uwhhgtkpi"htqo"qvjgt"

u{orvqou"fguetkdgf"cdqxg0Ñ:""

Cnvjqwij"Lqpgu"jcf"cumgf"jku"uwrgtxkuqt"hqt"c"pgy"rqukvkqp."vjg"CFC"Eqqtfkpcvqt"vtgcvgf"

LqpguÓu"ngvvgt"cu"c"tgukipcvkqp0;""Yjgp"EEUF"pgxgt"eqpvcevgf"Lqpgu"cdqwv"c"pgy"rqukvkqp."jg"hkngf"

c"fkuetkokpcvkqp"ejctig"ykvj"vjg"Gswcn"Gornq{ogpv"Qrrqtvwpkv{"Eqookuukqp032""

KK0" CPCN[UKU"

C0" Uwooct{"Lwfiogpv"Uvcpfctf""

Uwooct{"lwfiogpv"ku"crrtqrtkcvg"yjgp"vjg"rngcfkpiu."fkueqxgt{"tgurqpugu."cpf"qvjgt"

qhhgtgf"gxkfgpeg"ujqy"Ðvjgtg"ku"pq"igpwkpg"kuuwg"cu"vq"cp{"ocvgtkcn"hcev"cpf"vjcv"vjg"oqxcpv"ku"

"""""""""""""""""""""""""""""""""""""""""""""""""
5"GEH"Pq0"57/3"cv"48/520""
6"GEH"Pq0"52"cv"6/70""
7"GEH"Pq0"5:/4"cv"57="see also"GEH"Pq0"5:/3"cv"6"*ÐQpeg"K"fgvgtokpgf"K"eqwnf"pqv"ftkxg"c"uejqqn"

dwu"*cv"ngcuv"hqt"vjg"kpfghkpkvg"hwvwtg+."K"urqmg"vq"Urgekcn"Pggfu"Cfokpkuvtcvqt"Pcvjcpkgn"Yjkvpg{"vq"ugg"kh"K"
eqwnf"dg"ceeqooqfcvgf"ykvj"cp"cnvgtpcvkxg"rqukvkqp0Ñ+0""

8"GEH"Pq0"5:/4"cv"670""
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32"Id. cv"650""
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gpvkvngf"vq"lwfiogpv"cu"c"ocvvgt"qh"ncy0Ñ33""Yjgp"eqpukfgtkpi"uwooct{"lwfiogpv."K"xkgy"cnn"hcevu"

cpf"ftcy"cnn"kphgtgpegu"kp"vjg"nkijv"oquv"hcxqtcdng"vq"vjg"pqp/oqxkpi"rctv{034"

Kh"vjg"oqxkpi"rctv{"fgoqpuvtcvgu"vjg"cdugpeg"qh"cp{"igpwkpg"kuuwg"qh"ocvgtkcn"hcev."vjg"

dwtfgp"ujkhvu"vq"vjg"pqp/oqxkpi"rctv{"vq"Ðugv"hqtvj"urgekhke"hcevu"ujqykpi"vjcv"vjgtg"ku"c"igpwkpg"

kuuwg"hqt"vtkcn0Ñ35""Vjg"pqp/oqxkpi"rctv{"Ðowuv"fq"oqtg"vjcp"ukorn{"ujqy"vjcv"vjgtg"ku"uqog"

ogvcrj{ukecn"fqwdv"cu"vq"vjg"ocvgtkcn"hcevu0Ñ36""Jg"Ðowuv"rtqfweg"urgekhke"gxkfgpeg."vjtqwij"

chhkfcxkvu"qt"cfokuukdng"fkueqxgt{"ocvgtkcn."vq"ujqyÑ"c"uwhhkekgpv"gxkfgpvkct{"dcuku"qp"yjkej"c"

tgcuqpcdng"hcev"hkpfgt"eqwnf"hkpf"kp"jku"hcxqt037"
"

D0" Vjgtg"ctg"vtkcdng"kuuwgu"cu"vq"yjgvjgt"EEUF"xkqncvgf"vjg"CFC"d{"fkuetkokpcvkpi"
cickpuv"Lqpgu"dcugf"qp"jku"fkucdknkv{0""

Cnn"vjcv"tgockpu"qh"LqpguÓu"ecug"ku"c"ukping"CFC"fkuetkokpcvkqp"encko"dcugf"qp"EEUF"

hcknkpi"vq"ceeqooqfcvg"LqpguÓu"ru{ejqnqikecn"eqpfkvkqpu0""CFC"fkuetkokpcvkqp"kpenwfgu"Ðpqv"

ocmkpi"tgcuqpcdng"ceeqooqfcvkqpu"vq"vjg"mpqyp"0"0"0"ogpvcn"nkokvcvkqpu"qh"cp"qvjgtykug"swcnkhkgf"

kpfkxkfwcn"ykvj"c"fkucdknkv{0Ñ38""Qpeg"cp"gornq{gt"nkmg"EEUF"ku"ocfg"cyctg"qh"cp"gornq{ggÓu"

ogpvcn"fkucdknkv{."kv"jcu"Ðcp"chhktocvkxg"qdnkicvkqp"vq"gpicig"kp"cp"kpvgtcevkxg"rtqeguu"kp"qtfgt"vq"

kfgpvkh{."kh"rquukdng."c"tgcuqpcdng"ceeqooqfcvkqp0Ñ39""C"tgcuqpcdng"ceeqooqfcvkqp"ecp"kpenwfg"

hkpfkpi"c"fkhhgtgpv"rqukvkqp"hqt"vjg"gornq{gg."cuuwokpi"vjg{"ctg"swcnkhkgf"hqt"kv03:""Dghqtg"cp"

gornq{gt"yknn"dg"jgnf"nkcdng"hqt"hcknkpi"vq"ceeqooqfcvg."jqygxgt."vjg"gornq{gg"owuv"rtqxg"dqvj"

vjcv"jg"cumgf"hqt"cp"ceeqooqfcvkqp"cpf"vjcv"c"tgcuqpcdng"ceeqooqfcvkqp"kp"hcev"gzkuvgf03;""

"""""""""""""""""""""""""""""""""""""""""""""""""
33"Celotex Corp. v. Catrett."699"W0U0"539."552"*3;:8+"*citing"Hgf0"T0"Ekx0"R0"78*e++0"
34"Kaiser Cement Corp. v. Fishbach & Moore, Inc0."9;5"H04f"3322."3325"*;vj"Ekt0"3;:8+0"
35"Anderson v. Liberty Lobby, Inc.."699"W0U0"464."478"*3;:8+="Celotex."699"W0U0"cv"5450"
36"Bank of Am. v. Orr."4:7"H05f"986."9:5"*;vj"Ekt0"4224+"*kpvgtpcn"ekvcvkqp"qokvvgf+0"
37"Bhan v. NME Hosps. Inc..";4;"H04f"3626."362;"*;vj"Ekt0"3;;3+="Anderson."699"W0U0"cv"

46:Î6;0"
38"Dark v. Curry Cty.."673"H05f"329:."32::"*;vj"Ekt0"4228+0""
39"Id.
3:"Id.
3;"Id.



"

Rcig"6"qh"7"

3

4

5

6

7

8

9

:

;

32

33

34

35

36

37

38

39

3:

3;

42

43

44

45

46

47

48

49

4:

EEUF"ctiwgu"vjcv"Lqpgu"jcu"pqv"etgcvgf"c"vtkcdng"kuuwg"cdqwv"gkvjgt"*3+"yjgvjgt"jg"cevwcnn{"

tgswguvgf"cp"ceeqooqfcvkqp"qt"*4+"yjgvjgt"c"tgcuqpcdng"ceeqooqfcvkqp"gzkuvgf0""Hktuv."c"

tgcuqpcdng"lwt{"eqwnf"hkpf"vjcv"Lqpgu"cumgf"hqt"cp"ceeqooqfcvkqp0""Lqpgu"cumgf"jku"uwrgtxkuqt"kh"

jg"eqwnf"vtcpuhgt"lqdu"dgecwug"jg"eqwnf"pq"nqpigt"ftkxg0""EEUF"eqwpvgtu"vjcv"Lqpgu"fkf"pqv"also"

cum"vjg"CFC"Eqqtfkpcvqt"hqt"c"pgy"lqd0""Dwv"vjg"hcev"vjcv"qpg"qh"EEUFÓu"cfokpkuvtcvqtu"fkf"pqv"

eqoowpkecvg"LqpguÓu"tgswguv"vq"cpqvjgt"cfokpkuvtcvqt"ku"pqv"LqpguÓ"hcwnv0""Lqpgu"pggfgf"vq"kphqto"

EEUF"cdqwv"vjg"fgvcknu"qh"jku"eqpfkvkqp"cpf"vjg"tgcuqpcdng"ceeqooqfcvkqpu"jg"tgswguvgf."cpf"jg"

fkf"vjcv0"""

EEUF"cnuq"ctiwgu"vjcv"kvu"qdnkicvkqp"vq"ceeqooqfcvg"Lqpgu"gpfgf"dgecwug"jg"swkv"jku"lqd0""

Dwv"cickp."c"tgcuqpcdng"lwt{"eqwnf"xkgy"vjg"gxkfgpeg"fkhhgtgpvn{0""Cnvjqwij"Lqpgu"wugf"vjg"yqtf"

ÐtgvktgÑ"kp"jku"ngvvgt"vq"vjg"CFC"Eqqtfkpcvqt."yjcv"jg"uckf"ku"vjcv"jg"pggfgf"Ðvq"tgvktg"htqo"

ftkxkpiÑ"cpf"vjcv"jg"eqwnf"pq"nqpigt"ftkxg"urgekcn"pggfu"ejknftgp0""Pqvjkpi"kp"vjku"ugpvgpeg."qt"vjg"

ngvvgt"qvjgtykug."uvcvgf"vjcv"Lqpgu"kpvgpfgf"vq"tgvktg"htqo"EEUF"cnvqigvjgt0""Cp"gswcnn{"rncwukdng"

tgcfkpi"ku"vjcv"Lqpgu"dgnkgxgf"jg"eqwnf"pqv"eqpvkpwg"ftkxkpi"ejknftgp"cpf"uq"pggfgf"c"fkhhgtgpv"

lqd0""Vjku"tgcfkpi"ku"eqpukuvgpv"ykvj"vjg"hcev"vjcv."vjg"fc{"dghqtg."Lqpgu"jcf"vqnf"jku"uwrgtxkuqt"vjcv"

jg"ycpvgf"vq"vtcpuhgt"vq"c"pgy"rqukvkqp042""

Cu"vq"yjgvjgt"Lqpgu"ecp"ujqy"c"tgcuqpcdng"ceeqooqfcvkqp"gzkuvgf."EEUF"eqpegfgu"kv"

pgxgt"gpicigf"kp"vjg"kpvgtcevkxg"rtqeguu"vq"kfgpvkh{"cnvgtpcvkxg"lqdu"hqt"Lqpgu0""Vjwu."EEUF"pqy"

owuv"ujqy"vjcv"Ðc"tgcuqpcdng"hkpfgt"qh"hcev"must"eqpenwfg"vjcv"vjgtg"yqwnf"kp"cp{"gxgpv"jcxg"

dggp"pq"tgcuqpcdng"ceeqooqfcvkqp"cxckncdng0Ñ43"""

" EEUF"ctiwgu"vjcv"Lqpgu"jcu"pqv"kfgpvkhkgf"urgekhke"lqdu"jg"eqwnf"jcxg"rgthqtogf"ykvj"jku"

nkokvcvkqp"*vjg"kpcdknkv{"vq"ftkxg+0""Dwv"c"tgcuqpcdng"lwt{"eqwnf"fkucitgg0""EEUFÓu"CFC"

Eqqtfkpcvqt"vguvkhkgf"vjcv"lqdu"ygtg"cxckncdng"chvgt"Lqpgu"nghv"vjg"fkuvtkev"cpf"vjcv"jku"fgrctvogpv"

"""""""""""""""""""""""""""""""""""""""""""""""""
42"Pqv"qpn{"fkf"Lqpgu"rtqxkfg"c"fgenctcvkqp"uvcvkpi"vjcv"jg"cumgf"jku"dquu"hqt"c"pgy"lqd."dwv"

EEUFÓu"qyp"gxkfgpeg"kpfkecvgu"vjcv"Lqpgu"vcnmgf"vq"jku"uwrgtxkuqt"cdqwv"dgkpi"tgcuukipgf"dgecwug"qh"jku"
ogfkecn"eqpfkvkqpu0"GEH"Pq0"5:/4"cv"65/670"""

43"Dark, 673"H05f"cv"32::0""
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jcf"tgcuukipgf"qvjgt"gornq{ggu"vq"pgy"lqdu"vq"ceeqooqfcvg"vjgkt"fkucdknkvkgu044""Vjku"eqqtfkpcvqt"

vguvkhkgf"vjcv"kv"ycu"Ðnkmgn{Ñ"vjcv"qvjgt"rqukvkqpu"yqwnf"jcxg"dggp"qrgp"hqt"Lqpgu"yjgp"jg"nghv"

EEUF.45"cpf"vjcv"vjgtg"ygtg"ÐvjqwucpfuÑ"qh"qrgp"rqukvkqpu"kp"vjg"fkuvtkev"cv"cp{"ikxgp"vkog046""C"

tgcuqpcdng"lwt{"eqwnf"hkpf"vjcv"qvjgt"rqukvkqpu"gzkuvgf"hqt"Lqpgu"*cpf"vjwu"vjcv"c"tgcuqpcdng"

ceeqooqfcvkqp"gzkuvgf"hqt"jko+047""

KKK0" EQPENWUKQP"

KV"KU"VJGTGHQTG"QTFGTGF"vjcv"vjg"EEUFÓu"oqvkqp"hqt"uwooct{"lwfiogpv"*GEH"

Pq0"57+"ku"FGPKGF0""""

FCVGF"vjku"39vj"fc{"qh"Octej."42390"
"
" " " " " " " " " " " " " "
" " " " " " " CPFTGY"R0"IQTFQP"

"" " " " " " WPKVGF"UVCVGU"FKUVTKEV"LWFIG"

"""""""""""""""""""""""""""""""""""""""""""""""""
44"GEH"Pq0"5:/4"cv"4;/520"""
45"Id0""
46"Id0""
47"Cfokvvgfn{."LqpguÓu"nkokvcvkqpu"okijv"jcxg"korcevgf"jku"cdknkv{"vq"yqtm"kp"uqog"qh"vjgug"

rqukvkqpu."dwv"vjg"qpn{"wpfkurwvgf"hcev"qp"vjku"rqkpv"ku"vjcv"jg"ycu"pq"nqpigt"cdng"vq"ftkxg0""Cpf"ugxgtcn"
rqukvkqpu"cv"EEUF"fkf"pqv"tgswktg"jko"vq"ftkxg0"See id.""EEUF"cnuq"ctiwgu"vjcv"Lqpgu"owuv"ujqy"vjcv"lqdu"
ygtg"cxckncdng"cv"vjg"vkog"jg"tgswguvgf"cp"ceeqooqfcvkqp."pqv"ncvgt0""Dwv"vjg"Pkpvj"Ektewkv"jqnfu"fkhhgtgpv<"
Ð]V_jg"fwv{"vq"ceeqooqfcvg"ku"c"eqpvkpwkpi"fwv{"vjcv"ku"pqv"gzjcwuvgf"d{"qpg"ghhqtv0Ñ"Dark."673"H05f"cv"
32::0""C"rqukvkqp"ogtgn{"pggfu"vq"dg"qrgp"ykvjkp"c"tgcuqpcdng"vkog"qh"vjg"gornq{ggÓu"tgswguv."yjgtg"
ÐtgcuqpcdngÑ"ku"dcugf"qp"vjg"vqvcnkv{"qh"vjg"ektewouvcpegu0"Id.""Cpf"EEUF"jcu"pqv"ogv"kvu"dwtfgp"vq"ujqy"
vjcv"lqdu"ygtg"pqv"cxckncdng"ykvjkp"c"tgcuqpcdng"rgtkqf"qh"LqpguÓu"tgswguv0"
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