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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Nationstar Mortgage, LLC, et al., Case No0.2:15-cv-00064-JAD-BNW

Plaintiffs
V.

Order Granting Summary Judgment
Eldorado Neighborhood Second Homeowners in Favor of Plaintiffs Based on
Association, a Nevadaon-profit corporation, Federal Foreclosure Bar
et al,
[ECF Nos. 70, 83, 84]
Defendants

ALL OTHER CLAIMS AND PARTIES

Nevada law holds that a properly conducted nonjudicial foreclosure sale by a
homeowners’ association to enforce a superpritigtyextinguishes the first deed of trust. B

when that deed of trust belongs to goveemt-sponsored lender Freddie Mac, and the

foreclosure sale occurs while Freddie Maansler the conservatorship of the Federal Housing

Finance Agency (FHFA) and without that agenayomsent, federal law shields that security
interest from extinguishment. That shigddknown as the Federal Foreclosure Bar.

The FHFA, Freddie Mac, and its loan seeritNationstar Mortgage, LLC bring this
guiet-title action to determine the effect a2@14 nonjudicial foreclosure sale on the deed of
trust securing the mortgage on a home. Bse®laintiffs have shown that the Federal
Foreclosure Bar prevented that sale fromrgxtishing the deed of trust, | grant summary

judgment in their favor and close this case.
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Background
The Federal Home Loan Mortgage Corpamatibetter known as Freddie Mac, which
been under the conservatorship of the FHFA since 2p08hased the mortgage on the hon

located at 1838 Fighting Falcon Lane in North Las Vegas, Nevada, in 2007, along with th

has

ne

e deed

of trust that secures #.The deed of trust has been assigned several times to various nomjnees

acting as Freddie Mac’s loan-servicing agents. Nationstar currently services the loan an
since March 2013. The home is located in the Eldorado common-interest community and
subject to the Eldorado Neighborhood Second HomeosvAssociation’sares, covenants, a
restrictions (CC&Rs), which reqw the owners of property withthis planned development t
pay certain assessmefits.

The Nevada Legislature gave homeowraasociations (HOAS) a superpriorty lien
against residential property for certain delinquent assessmmehéstablished in Chapter 116
the Nevada Revised Statutesamjudicial foreclosure procedure for HOAs to enforce thatdi
When the owners of this home, Sean and $laaRRoberts, fell behind on their assessments,
Eldorado HOA sold it to Saticoy Bd_LC Series 1838 Fighting Falcon in such a nonjudicial

foreclosure sale on July 11, 2044 he sale recorded nearly two weeks Idter.

1| take judicial notice of this weknown fact, which no party disputes.
2 ECF No. 84-2 at 5, 1 5(d).

31d. at 7 5(c)-(i); ECF No. 84-3 at 1-5.

4 ECF No. 84-1 at 12 (plandeunit-development rider).

>Nev. Rev. Stat. § 116.3118FR Invs. Pool 1 v. U.S. Ba(iiSFR 1), 334 P.3d 408, 409 (NeM.

2014).

® ECF No. 84-3 at 9 (Notice @efault and Election to Selligl. at 12 (Notice of Trustee’s Salg).

| take judicial notice of all recorded documents in the record.
"1d. at 15.
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As the Nevada Supreme Court hel®BiRR Investments Pool 1 v. U.S. Bank014,
because NRS 116.3116(2) gives an HOA “a true rpujoeity lien, proper foreclosure of” that
lien under the non-judicial foreclosure prese&reated by NRS Chapters 107 and 116 “will
extinguish a first deed of trust.’But the Federal Foreclosure Bar in 12 U.S.C. § 4617(j)(3)
creates an exception to that rél@his safeguard is contaitén the Housing and Economic
Recovery Act (HERA, codified at 12 U.S.€4511 et seq.), which went into effect in 2008,
established the FHFA, and placed Freddie Mac under that agency’s conservaftotsnier
HERA'’s Federal Foreclosure Bar, when Freddie Mac is the beneficiary of the deed of tru
time of the foreclosure sale and Freddie Mamider the conservatorship of the FHFA, the d
of trust is not extinguished and instead swrsithe sale unless the agency affirmatively
relinquished that interest.

Freddie Mac, Nationsta? and the FHFA sue Saticoy Bayasserting two causes of

action, one entitled “declaratorylies” and the other “quiet-title ** | find that these claims arg

duplicative, and | construe the complaint to assert a single quiet-title claim seeking a dec

8SFR | 334 P.3d at 419.
% See Berezovsky v. Mon&69 F.3d 923, 927 n.1 (9th Cir. 2017).
10 Berezovsky869 F.3d at 925.

111d. at 933;Saticoy Bay LLC Series 9641 Christidiew v. Fed. Nat'l Mortg. Ass'@17 P.3d
363, 368 (Nev. 2018) (“Because Fannie Mae was ulgeFHFA’s conservatorship at the tin
of the homeowners’ association foreclosure sake Federal Foreclosure Bar protected the g
of trust from extinguishment.”).

12Both the Nevada Supreme Court and the Ninthu@ittave held that loaservicers also havs
standing to assert the dieral Foreclosure BaiSee Nationstar Mortg., LLC v. SFR Invs. Poo
LLC, 396 P.3d 754, 758 (Nev. 201Bgnk of Am., N.A. v. Arlington W. Twilight Homeowne
Ass’n 920 F.3d 620, 624 (9th Cir. Apr. 3, 2019).
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13 Although the original complaint contains claimgainst the HOA and the Robertses, too, those

claims have been dismissed. ECF Nos. 64, 71.
14 ECF No. 38.
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that the foreclosure sale did not extinguish teedlof trust for various reasons including the
Federal Foreclosure Bar. This claim is tyyge recognized by the Nevada Supreme Court ir]
Shadow Wood Homeowners Association, in&New York Community Bancesan action

“seek[ing] to quiet title by invoking the courtisherent equitable jusdiction to settle title

disputes.®® The resolution of such a claim is part of “[tjhe long-standing broad inherent
power of a court to sit in equity and quiet title, including setting aside a foreclosure sale if
circumstances support” 3.

Saticoy Bay crossclaims against Nationstar, similarly asserting an equitable quiet;
claiml’ It seeks a declaration that Saticoy Bay bougattoperty free and clear of the deed
trust.

Discovery has closetf,and plaintiffs move for sumary judgment, arguing that the
Federal Foreclosure Bar saved Freddi&cM deed of trust on this property from
extinguishment? Saticoy Bay opposes that motf@mnd moves both to dismiss plaintiffs’
claimsg’! and for summary judgment in its own favdrlt argues primarily that Freddie Mac’s

interest is unenforceable because it was not recorded, that plaintiffs have not sufficiently

15 Shadow Wood Homeowners Ass’n, lmdNew York Cmty. Bancarp66 P.3d 1105, 1110—
1111 (Nev. 2016).

°1d. at 1112.

7 ECF No. 82.
8 ECF No. 67.
YECF No. 84.
?ECF No. 87.
?LECF No. 70.
?2ECF No. 83.
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that Freddie Mac owns the deed of trust trad Nationstar has a loan-servicing relationship

with it, and that the statute &fwuds bars plaintiffs’ claim?®
Discussion
A. Summary-judgment standard
Summary judgment is appropriate when pheadings and admissible evidence “show
there is no genuine issue as to any materiakfiagtthat the movant is entitled to judgment a;

matter of law.2* When considering summary judgment, the court views all facts and dray

inferences in the light mo&ivorable to the nonmoving party.If reasonable minds could diffier

on material facts, summary judgment is inappiiprbecause its purpose is to avoid unnece
trials when the facts are undisputed, and the case must then proceed to the triéf df fiaet.
moving party satisfies Rule 56 lbgmonstrating the absence afyagenuine issue of material
fact, the burden shifts to the party resisting summary judgment to “set forth specific facts
showing that there is a genuine issue for trfal"To defeat summary judgment, the nonmov,
party must produce evidence of a genuine disputeatérial fact that could satisfy its burden

trial.”28

23 Saticoy Bay thrice urges its arguments: in botfioomotions and in its response to the
plaintiffs’ motion for summary judgment. Tasamline this order, vén referencing Saticoy
Bay’s arguments, | cite only to their location in its respong®aimtiffs’ motion for summary
judgment. ECF No. 87.

24 See Celotex Corp. v. Catre#f77 U.S. 317, 330 (1986) (citing Fed R. Civ. P. 56(c)).
25 Kaiser Cement Corp. v. Fishbach & Moore, .Int93 F.2d 1100, 1103 (9th Cir. 1986).

26 Warren v. City of Carlsbab8 F.3d 439, 441 (9th Cir. 1995ke also Nw. Motorcycle Ass’
v. U.S. Dep’t of Agri¢.18 F.3d 1468, 1471 (9th Cir. 1994).

27 Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (19863elotex 477 U.S. at 323.
28 Sonner v. Schwabe N. Am., [r&11 F.3d 989, 992 (9th Cir. 2018).
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B. The Federal Foreclosure Bar saved the deed of trust from extinguishment.
In Berezovsky v. Monithe Ninth Circuit held thathe Federal Foreclosure Bar

supersedes the Nevadgsrpriority lien provision? preventing a non-judicidbreclosure sals

under NRS Chapter 116 from extinguishing a Freddie Mac deed of trust while this lender

under the FHFA'’s conservatorship. The questiae iewhether plaintiffs have shown that g

1%

S

Freddie Mac interest in this property was pated from the legal effect of NRS 116.3116 by the

Federal Foreclosure Bar. The record suppbesconclusion, leaving no genuine issue of

material fact.

1. The record establishes that Freddie Mawned the deed of trust at the time @
the foreclosure sale.

—

There is no dispute that Freddie Mac was under the FHFA’s conservatorship at the time

of the 2014 foreclosure sale. But Saticoy Bay challenges whether plaintiffs have establis
the deed of trust belonged to Freddie Mac atithe of the foreclosure sale and that Nations
is the servicer. Plaintiffs offer the affidavit of Freddie Mac’s Director of Loss Mitigation, D
Meyer, and corroborating documents to show Eratidie Mac had a valid and enforceable ¢
of trust on the property at the time of the sale-derest that it purchased on or about May
2007—and that Nationstar has been its loan servicer since MarciF20hdse documents

include printouts of computer recortfayhich Meyer explains in detaignd relevant portions

Freddie Mac’s publicly available Servicer Guitfe.

29 Berezovsky869 F.3d at 931.
30 SeeECF No. 84-2.

311d. at 9-20.

32|d. at 22—-141.
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| find that Meyer’s declaration sufficiently establishes his familiarity with Freddie M
recordkeeping system and the authenticitthefprintouts to lay the foundation required by
Federal Rule of Evidence 902(11). And it bishes—with no contradictory evidence from
Saticoy Bay—that the security imést on this property belonged to Freddie Mac at the time
the 2014 foreclosure sale, as it does today. Althdbgldeed of trust is held in Nationstar’'s
name3 Freddie Mac’s documents (including the Glidbeow that Nationstar is merely its ag
for loan-servicing purposes and that the lfiers interest badngs to Freddie Mat®. The
Nevada Supreme Court found a similar recordigefit to support summary judgment in fav
of Freddie Mac based on the Fedérateclosure Bar just last monthaisy Trust v. Wells
Fargo Bank, N.&° And the Ninth Circuit reached the same conclusion on near-identical |
in BerezovskpandFed. Home Loan Mortg. Corp. v. SFR Investments Pool 1,°fLC

Contrary to Saticoy Bay’s suggestion, ptdfe need not produce a copy of the actual

loan-servicing agreement g@rner summary judgme#t. As the en banc Nevada Supreme G

33 ECF No. 84-3 at 5 (assignment from BACr® Loans Servicing LP to Nationstar).

acs

of

ent
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ourt

34 See also Berezovsk869 F.3d at 932 (recognizing that “Nevada law thus recognizes that, in an

agency relationship, a note owner remains arselcereditor with a property interest in the
collateral even if the recorded deed of tmetnes only the owner’s agent,” and concluding t

“[a]lthough the recorded deed of trust here ordifieeddie Mac’s name, &ddie Mac’s property

interest is valid and enforceable under Nevada law”).
3% Daisy Trust v. Wells Fargo Bank, N,A45 P.3d 846, 850-51 (Nev. July 25, 2019).

3¢ Fed. Home Loan Mortg. Corp. v. SFR Investments Pool 1, 888 F.3d 1136, 1150 (9th Ji

2018),cert. denied139 S. Ct. 1618 (2019) (“The distrmburt based its finding that an
Enterprise had an interest in each Property on the fact that, in each case, a servicer acq
beneficial interest in the resge® Property’s deed of trust, asdrviced the respective mortg
loan on behalf of one of the Enterprises. Eactuisition of a Property’s deed of trust by a
servicer occurred on a date prior to the resped@A foreclosure sale. €hdistrict court thus
found that FHFA, which succeeded to the Enterprigsséts per HERA, held an interest in tf
Properties prior to the sales. Accordingly, tteaned beneficiary under the recorded deed o
trust in each case is someone other than the note owner, one of the Enterprises.”).

3"ECF No. 87 at 12-15.
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held inDaisy Trust declarations confirming the servicesttus, “combined with authorizations

in the Guide that are generally applicable to Freddie Mac’s loan servicers . . . [a]re suffic
show that” Nationstar is “in fact Freddie Mac’s logervicer with authority to assert the Fede
Foreclosure Bar on Freddie Mac’s behdft.Plaintiffs satisfied their burdens of proof and
production on this point with the computer reand Meyer’s declaration explaining them.

Nationstar also has no obligation to show that it is acting based on “a power of
attorney.”®® Saticoy Bay claims that the Guide requisggower of attorney before Nationstar
can “execute documents on behalf of Freddie MadGuide Section 8101.3, which Saticoy E
relies on, requires the servicer to “comply wathlocal recording requirements,” and NRS
162A.480(2), which Saticoy Bdurther cites, requires a power of attorney be recorded onl
the conveyance of real propefty Because Freddie Mac is not using Nationstar as its ager
convey any real property, the absenca pbwer of attorney is irrelevant.

2. Freddie Mac’s failure to record its interest is inconsequential here.

Saticoy Bay’s additinal argument that, to assert the Federal Foreclosure Bar agaif
the deed of trust had to have been recordededdie Mac’s name was also expressly reject
Daisy Trust Like Saticoy Bay, the forosure-sale purchaseraisy Trustargued “that

Nevada’s recording statutesquired Freddie Mac to recoitd interest in the loan? But the

38 Daisy Trust 445 P.3d at 850.
39ECF No. 87 at 11-12.
401d. at 11.

41 Nev. Rev. Stat. § 162A.480(2) (“Every poweratforney, or other instrument in writing,
containing the power to convey any real propertggent or attorney for the owner thereof, ¢
execute, as agent or attorney for anotary, conveyance whereby any real property is
conveyed, or may be affected, must be recoedeother conveyances whereby real property
conveyed or affected are required to be recorded.”).

42 Daisy Trust 445 P.3d at 849.
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Court disagreed. It reasoned that, althougheberding statutes currenttgquire deed-of-trus
assignments to be recorded, the version in effect in 2007 when Freddie Mac acquired th
Trust property one was permissjvet mandatory, as it stated only that such an assignmer
“may be recorded*® Thus, the Court held, “Nevada’s recingl statutes did natquire Freddi
Mac to publicly record its ownership interestaagrerequisite for editishing that interest*
Freddie Mac acquired its interest in thigliting Falcon Lane property in 2007, the s3
year it acquired the interest in the home at issu@aisy Trust so Nevada’s recording statute
did not require Freddie Mac to record thderest. And althougBaticoy Bay cites to the
Nevada Supreme Court’s decisioriirre MontiertHf® to argue that Nevada law “requires
recording of an interest tme notice to third parties’® that case fails to support its propositiof
As the en banc Court confirmedDraisy Trust “consistent with . . Montierth, the deed of trus|
did not [even] have to be ‘agsied’ or ‘conveyed’ to Freddie Mac in order for Freddie Mac |

own the secured loan . . " The lender’s loan servicer “can serve as the record deed of t

beneficiary on behalf of a lendand a lender’s successors such.asFreddie Mac in this case

as long as that record servicer “was atiales in an agency relationship with the note
holder. . . .*® And here, the record shows without genuiispute that Nationstar was in suc
relationship with note-holder Freddie Mac. cBase Nevada law recognizes that it is an

acceptable practice for a loan servicer to sermb@beneficiary of record for the actual deeg

43d.

441d.

4%1n re Montierth 354 P.3d 648 (Nev. 2015).
46 ECF No. 87 at 13.

47 Daisy Trustat 849 (citingMontierth, 354 P.3d at 650-51, afdielstein v. Bank of New Yor
Mellon, 286 P.3d 249, 259-60 (Nev. 2012)).

“81d.
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trust beneficiary, Freddie Mac’s interest in the deed is not rendered unenforceable by the fact that

its name does not appear in the official rectrd.

Saticoy Bay also contends that, by keeping Nestiar as the deed-of-trust beneficiary
record, Freddie Mac has midléhe general public, and NRS 47.220¢onclusively presumes
“the truth” of that recorded fact that Naistar—not Freddie Mac—tke beneficial ownet®
Thus, Saticoy Bay reasons, Freddie Mac is bounithdytruth. But Satimy Bay overstates the
application of this statutory presumption. It B@ponly in a dispute “as between the parties
a written document! Because Saticoy Bay is not a partyhe assignment of the deed of tru
from BAC Home Loans to Nationstar,cannot invoke this presumption.

Nor can Saticoy Bay invoke the statute @iuids to preclude plaiiffs from enforcing
Freddie Mac’s interest “The defense of the statute of fraudgersonal, and available only
the contracting parties or their successors in interésBaticoy Bay, “as a stranger to” the
transfer of the loan and deed of trdi,without standing” to invoke that defengke.

3. There is no evidence that the FHFA consented to extinguish the deed of tr

of

to

o

Ust.

There is also no legitimate dispute that the FHFA did not consent to wiping out Freddie

Mac’s deed of trust through this forealms. The FHFA issued a statement dated April 21, 2015,

“confirm[ing] that it has not consented, and will not consent in the future, to the foreclosuye or

49 See also Fed. Home Loan Mortg. Corp. v. SFR Investments Pool 1888E.3d at 1150
(“HERA does not require the Enterprises to hea@rded their ownership of the liens in locg
recording documents for FHFA to have sucesktb those valid interests upon inception of
conservatorship.”).

S0ECF No. 87 at 10.

1 Flangas v. State760 P.2d 112, 113 (Nev. 1988).

S2ECF No. 87 at 7.

53 Harmon v. Tanner Motor Tours of Nev., L1877 P.2d 622, 628 (Nev. 1963).
S41d.

10
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other extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in
connection with HOA foreclosures of super-priority liefs.Saticoy Bay offers no evidence
suggest that the agency did consent. ekt it argues that | “should imply Freddie Mac’s
consent to the” foreclosure because its failuneetwmrd its ownership of the deed of trust
“prevented” Saticoy Bay “from knowing th&treddie Mac’s consent was requiréfl.But
Freddie Mac and the Agency need not take atigrato ensure that the Federal Foreclosure
preserves a Freddie Mac deed of trust. As the Ninth Circuit stakedieral Home Loan
Mortgage Corporation v. SFR Investments Pool 1, L'tk bar on foreclosure sales lacking
[the] FHFA's consents applies by defauif."Based on this feature of the Federal Foreclosu
Bar, the Nevada Supreme Courslexpressly rejected the notion that inaction can be cons
as consent® | decline Saticoy Bay’s iritation to hold otherwise.

The remainder of Saticoy B& arguments against the application of the Federal
Foreclosure Bar require me fgniore or misconstrue the holdingB®érezovskywhich | decline
to do. | conclude thd@erezovskprovides the applicable legal principles for plaintiffs’ Fede
Foreclosure Bar theory, that | am bound by thaseciples, and that plaintiffs have shown

through evidence not subject to genuine disthdaéthey are entitled to summary judgment @

their quiet-title claim based on this theory. Sgrant summary judgment in favor of plaintiff$

on their Federal Foreclosure Bar claim and dexthat 12 U.S.C. 8 4617(j)(3) prevented the

2014 foreclosure sale from extinguishing Fredsliac’s deed of trust. And because | am

55 ECF No. 84-3 at 1%ttps://www.fhfa.gov/Media/Publiffairs/Pages/Statement-on-HOA-
Super-Priority-Lien-Foreclosures.aspast visited 8/28/19.

56 ECF No. 87 at 16.
5" Fed. Home Loan Mortg. Corp. v. SFR Invs. Pool 1, |L.8@3 F.3d at 1149.

%8 See, e.gSaticoy Bay LLC Series 9641 Christine View v. Fed. Nat'| Mortg. A48 P.3d
363, 368 (Nev. 2018).
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granting complete relief on this theory, | need aod do not reach the merits of, or argumen
challenging, any of the plaifis’ other quiet-title theories.
Conclusion
IT IS THEREFORE ORDERED that Piwiffs’ Motion for Summary JudgmeipECF
No. 84]is GRANTED and Saticoy Bay’s motion to aigss and for summary judgmgieCF
Nos. 70, 83] are DENIED. Summary judgment igntered in favor of the plaintiffs on their
claim and on Defendant Sattoy Bay’s counterclaim. Because 12 U.S.C. § 4617(j)(3)
prevented the extinguishment of the deéttust during the 2014 HOA foreclosure sale,
plaintiffs are entitled to a declaration ttgdticoy Bay LLC Series 1838 Fighting Falcon took
property subject to that interest.
And with good cause appearing and no reason to delay, IT IS FURTHER ORDER

that the Clerk of Court is directed to ENR FINAL JUDGMENT in favor of plaintiffs
Nationstar Mortgage, LLC, Federal Home Lddartgage Corporation, and Federal Housing
Finance AgencPECLARING that:

the deed of trust for the property located at 1838 Fighting Falcon

Lane, North Las Vegas, Nevada 89031, recorded as Instrument

#20070423-000071ih the real property records of Clark County,

Nevada, on 4/23/07, was not extinguished by the 7/11/14

foreclosure sale, so forecloswsale purchasesaticoy Bay LLC

Series 1838 Fighting Falcon took the property subject to the deed

of trust,

and CLOSE THIS CASE.

Dated: August 29, 2019

the

ED

U.S. District JugeJennifef A) Ddorsey
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