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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

JOHN R. KIELTY,
Plaintiff,

2:15¢v-00230RCIGWF

VS.

FEDERAL HOME LOAN MORTGAGE ORDER

CORP. et al.

N N N N e e e e e e e

Defendang.

This case arises out ocandominium unit ownersissociation foreclosure sale and the

attempts of the purported holders dirat deed of trust to foreclose against the same unit
thereafter Pending before the Couwate threéViotions for Summary Jupnent (ECF Ns. 38,
46, 53) and a Motion to Stay (ECF No. 48).

I. FACTSAND PROCEDURAL HISTORY

On or about January 3, 2004, Defendant Joel B. Edralin purchased real property af

Hussium St., Unit 108, Las Vegas, Nevada, 89108 “Property”)via a$145,400o0an (the
“Loan”) from non-party Charter Fundir{tCharter”), giving a deed of trusti{e“DOT") against
the Propertyas secirity, which was recorded on or about January 6, 2(®&eCompl. 11 2, 6,
13-14, ECF No. 1, at 10). A declaration of covenants, conditions, and restriti® S C&R”)

had beemecorded as to the Property GpunterdefendarRanclo Lake Condominiums Unit-
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Owners Associatiofthe “CUOA") on or about August 5, 2004d( 11 9-10). Edralirfailed to
pay unit assessments under the CC&R, and th@ALtécorded a notice assessmetien on
December 20, 2011, a notice ofaldt and election to setin February 13, 2012, and a notice
foreclosure salen May 20, 2013selling the Property to Plaintiff John R. Kiekly auction on
June 14, 2013 for an amount not specified in the@aint (Seed. 11 18-24).

In the meantimeizdralin had also defaulted on the Loan on or about May 1, 210L1. (
1 33). On or about December 2, 2011, non-party Mortgage Electronic Registration Slyster
(“MERS”) recorded an assignment of its inteliesthe DOT to non-party Bank of America, N.
(“BOA”). (Id. § 34). Another assignment wascorded on March 20, 2013, transferring BOA’
interest to Defendant Nationstar Mortgage LLC (“Nationstdtd. I 35). On or about July 26,
2014 (after the CUOA sale), anotlemsignment was recordadnsferring Nationstar’s interest
to Defendant Federal Home Loan Mortgage Corp. (“Freddie Mdd))f(37). On or about Julyj
31, 2014 DefendantAmerican Trustee Servicing Solutions, LLC (*ATSS”) recordeabtice of
defaultagainst the Property based on Edralin’s defautherLoan purporting to act obehalf
of Nationstar, although Nationstar had transfiets interest to Freddie Ma@d. 1 4041).

Plaintiff sued Freddie Mac, Nationstar, ATSS, and Edralin in state coguieotitle to
the Property in Plaintif favor and enjoin any foreclosure based on the DOT, which Plaintif
argues was extinguished by the CUOA sale. Freddie Mac removed. Freddie Macianstig
jointly answered and pleadedunterclains for quiet title against Kielty, wrongful foreclosure
against th&CUOA, and declaratory and injunctive relidfielty answeredhe Counterclaim
The Court granted the Federal Housing Finance Agency’s (“FHFA”) motigrido/ene as a
Defendant. The CUOA answered the Counterclaim. Neither ATSS nor Edralin have appe3d

Kielty has moved for offensive summary judgment on his clakrejdie Mac and Nationstar
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have moved for offensive summary judgment oiir tbeunterclaims, and the CUOA has move
for defensive summary judgmeangainst thsecounterclaims.
. LEGAL STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter BethviR.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee

nuine

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.” Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a bust#ting scheme The moving
party must firssatisfyits initial burden. “When the party moving for summary judgment wo
bear the burden of pob at trial, it must come forwandith evidence which would entitle it to a
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation amiginalquotation marks
omitted. In contrast, when the nonmoving party bears the burden of proving the claim or
defense, the moving party can meet its burden in two ways: (1) by presentintcevini@egate
an essentiatlement of the nonmoving parsytase; of2) by demonstrating that the nonmovin
party failed to make a showing sufficient to establish an element essertial patty’s case on
which that party will bear the burden of proof at tri&lee Celotex Corp4d77 U.S. at 323-24.

If the moving paty fails to meet its initial burden, summary judgment must be denieq
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Go.

398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
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opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute
the opposing party need not establish a material issue of fact conclusivelfauortdt is
sufficient that the claimed factual dispute be shown to require a qurjadge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupportedtbysiee Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for t8akFed. R. Civ. P. 56(e)Celotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evdence of the nonmovant i$0‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#edd at 249-50.
Notably, facts are only viewed in the light most favorable to the non-moving partg tieee is
a genuine dispute about those faBisott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonabldestsvhere a partys evidences so clearly
contradicted by the record as a whole that no reasonable jury could higlfavaurt should not
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
7
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1. ANALYSIS
A. Federal Preemption
This Court and others in the District have ruled that 12 U.S.C. § 4617(j)(3) prevents
sale of any property iwhich the FHFA &s conservator of Fannie Mae or Freddie Meas an
interest withouthe FHFA’sconsentSee My Global Vill., LLC v. Fed. Nat'l Mortg. AssMo.
2:15¢v-00211, 2015 WL 4523501, at *4 (D. Nev. July 27, 2015) (Jones, J.) (Skiyligghts

LLC v. Byron —F. Supp. 3d ——, 2015 WL 3887061 (ev.2015) (Navarro, C.J.) The

Skylightscase has been cited multiple timgsobher judges of this District and only in approval.

The Court considers this point of law settled unless and until the Court of Appeals rules
otherwise.

Theissuedispositive of much atis cases whether Freddie Mac held an interest in th
Property at the time of the CUOA sakehich the parties dispute. The parties do not appear
disputethatthe CUOA sale occurred on Jurdd, 2013.Freddie Mac argues that it purchasieel
Loan on February 7, 2005. In support, it provides the affidavit of Dean M&s/®@mector of
Loss Mitigation, who attests thBteddie Mac’s records shaWwat it acquired ownership of the
Loan on or aboutebruary7, 2005 and has owned it ever sinGedMeyer Aff. 112, 5.d ECF
No. 46-1). Meyerappears to explaiaway the contrargssignmentsecountedn the Complaint
(and the Counterclaim) by noting that those were assignments of the D@Tthaddervicing
rights, not the beneficial interest in the Loan itself, which Freddie Mac eetafgee idf 51—
5.h).

Plaintiff's evidence, however, creates a genuine issue of mdtarials to whether
Freddie Mac owned the beneficial interest inltban at the time of the CUOA sal&he DOT

notes that the lender was Charter, and that MERSwathsthe lender’s nominee and the
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beneficiary of the DOT.eeDOT 1-3, Jan. 3, 2005, ECF No. 38-3)he first assignmens an
assignment by MERS of the DOT “together with the Promissory Note sed¢orB@A.
(Assignment, Sept. 21, 2011, ECF No.48-MERS had the ability to transfer both its own
interest in the DOT and Charter’s interest in the Loan, and the transfeirigle entitfBOA)
cured any split between those intereSee Edelstein v. Bank of N.Y. Mell@86 P.3d 249, 259
60 (Nev. 2012).The next assignment from BOA to Nationsssotransferred both the Loan
and the DOT. (Assignment, Feb. 27, 2013, ECF No. 38-5). Even if the assignment had ng
explicitly transferred both, after the contractual split had been cured, one followed the athg
matter of law absent any contractual language providing othei@gsEdelstein 286 P.3d at
258(citing Restatement (Third) of Prop.: Mortgages 8 5.4@)997)). The next assignment
from Nationstar to Freddie Mac (after the CUOA sale) appears to have onfetratishe DOT,
(seeAssignment, July 18, 2014, ECF No. 38-11), thet Loanpresumablyfollowed as a matter
of law, seeEdelstein 286 P.3d at 258 (citing Restatement (Third) of Prop.: Mortgages 8§ 5.4
(b) (1997)).

Not only has Plaintiff shown a genuine issue of material fact as to whe#uzié& Mac
had any interest in the Property at the time of the CUOA sale in this casejmhévidence
eliminates any question of fact, and Freddie Macddasiced only a singlselfinterested
affidavit to the contrary that socontradicted by the record as a whole that a reasonable jur
could not believe itSeeScott 550 U.S. at 380. Freddie Mac produces no underlying
documents—none— tending to show its interest in the Profgedyunter the clear chain of
documents provided by Plaintiff showing that Freddie Mac obtained no interest irogeeti?r
until after the CUOA saleFreddie Mac offersnly a declaration by its own employstatinghis

belief that Freddie Mac owned the Loan at the relevantbiased omntries in Freddie Mac’s
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own computer database. But even this employee does ntttlai Freddie Mac owned the
DOT at the relevant time, which means that by Freddie Mae'savidence, it had no interest i
the Property itself at the time of the CUOA satte admits Freddie Mac did not receive any
interest in the DOT until after the CUOA sal8eeMeyer Aff. § 5.i). And apart from Meyer’s
bare claimthe evidence does not even tend to show that Fréddc obtained the Loan itselh
February 7, 2005. Theereen shoadducedsimply identifies tlat dateasthe “funding date.”
That doesn'imply Freddie Mac was the beneficiary. It is clear Freddie Mas not the lender
(Charter was) and therefore did not fund the libself, so “funding date” has no connection to
Freddie Mac’s purported acquisition of an interest in the Loan or DOfleldAname such as
“acquisition date” as opposed to “fundidgte” would at least be soregidence Freddie Mac
held the Loan.Freddie Mac guarantiesanyloans itdoes not hold, and this screen shot does
tend to show that the Loan here is one Freddie M&trather than simply guarantiedhis
evidence is woefully inadequate to create a genuine issue of material fact asnoership of
the Loan, much less the DOT, as of the date of the CUOA $hke exhibits attached to the
Counterclaim itseltlo not includea copy ofany instrumentending to show Freddie & had
anyinterest in thd_.oan orDOT until after the CUOA saJexnd the allegation in the
Counterclainthat Freddie Mac “obtained an interest in the Property and 2005 Deed of Tru
2005, geeCountercl. § 15, ECF No. 10), is contradicted by the surrounding allegations (an
attached evidence) indicating that other entities in fact held both the Loan @@ Thiom
inception through the CUOA salesee idJ117-19 & Exs. 3-5).

Plaintiff and the CWOA areentitled to summary judgmenh the 12 U.S.C. 8§ 4617(j)(3)
issue Defendants, however, also argue in their Answer and Countetblairtine CUOA sale

was defective for other reasosigch that the DOT was not extinguistiedreby As successors
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in-interest to the DOF-there is no genuine dispute that Freddie Mac obtained the Loan (an

DOT, assuming it had not been extinguishaftr the CUOA sale-they have standing to make

these arguments. Specifically, Defendants argu&ck of commercial reasonableness in the
CUOA sale, a violation of a statutory duty of good faith, satisfaction of themigréy portion
of the CUOA lien prior to the CUOA sale, and due procedatims via insufficient notice.
The Court will addess those issues in tur@efendants have not moved for summary judgmg
on these additional issues, IBRIaintiff has.

B. Commer cial Reasonableness of the CUOA Sale

The Nevada Supreme Couecently ruled that an association’s foreclosure sale may
set asideainder a court’s equitablewersnotwithstanding any recitals on the foreclosure dee
where there is a “grossly inadequate” sales price and “ftanfdirness, or oppressiorShadow
Wood Homeowners Assoc., Inc. v. N.Y. Cmty. Bancorp 1iB2.Nev. Adv. Op. 5, 2016 WL
347979, at *4—6 (Nev. 2016). The Court remanded for further fact-finding but notekethat
general rule for gross inadequacy was 20% of fair market hlatghe Court had in the past
appoved salegor aslow as 28.5%, anthatthe apparent 23% ratio the case before it wamt
“obviously” inadequateSee id.at*6 (citing Golden v. TomiyasuB87 P.2d 989, 993 (Nev.
1963) Restatement (Third) of Prop.: Mortgages 8 8.3 cmt. b (1997)). The Court also note
aforeclosing entitys (or its agent’spbehavior with respect tafirst mortgagee’attemps to
satisfythe superpriority prtion of an associatiotien before foreclosurevas relevant to the
second question on remargke idat*7.

The Counterclaim alleges that ttaér market valuef the Property at the time of the
CUOA saleexceeded $41,000 but the sales price was $9,100, i.e., slightly ovexf 228air

market value(SeeCountercl. 11 43—-44)The sales price doe®t appear to be disputed, but n¢
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evidence of fair market value is adducédaintiff has therefore not satisfied his initial burden
to this issue, and the Court will not grant summary judgméhé issue will have to be tried

C. The Duty of Good Faith under NRS 116.1113

“Every contract or duty governed by this chapter imposes an obligation of gdouhfai
its performance or enforceménilev. Rev. Stat. 8§ 116.1113 he Court has seen claims befor
that afirst mortgagee is an intended thipdrty beneficiary of @rovision of CC&R contractually

subordinatingassociation liens to first mortgageBhe CC&R in this case are attached as Exh

6 to the Counterclaim, but Defendants do not identtfich provision of the CC&R they believe

as

ibit

174

the CUOAacted in bad faith with respect &nd the Court can find no such subordination claim

therein The Courthereforegrans simmary judgmenin favor of Plaintiff on this issue, which
is essentially pled as an affirmative defense tied to the commercial unreasorsaissnes
Defendants have not identified apsovision of the CC&Rwith respect to which they allege thg
CUOA actedn bad faith.

D. Satisfaction of the Superpriority Portion of theLien

This issue is inextricably tied to the equitable issue identified ald@haentiff mainly
argues that the recitals in the foreclosure dgecdconclusive and therefore no argument of
commercialunreasonableness based on inadequacy of price or refusatefi the
superpriority portion of the CUOA lien can succeed. BuiNbBeada Supreme Court rejected
those arguments i@Bhadow Wogctlucidatingthe standards to be applied on remand aghen
an association salmaybe equitablyinvalidated(or whenadeed of trust that would have been
extinguishedn the absence of any iniquitpuld bevalidatedas having survived). The Court

has found that trs® issues must be triéd.

1 The Court notes that Defendants have alleged only that the CUOA failed to itiemtify
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E. Due Process

As this Court has notdaefore,although the Court of Appeals has ruled thativate salg
under the foreclosure statutes does not implicate due process absent stategjovéonaient
involvement in the CUOA sale itself, due process standards apply wherg agara court to

affirm the valdity of such a saléseeUS Bank, N.A. v. SFR Invs. Pool |, L& F. Supp. 3d;--

-, 2015 WI1 5023450, at *8-14 (D. Nev. 2015). Accordingly, Plaintiff and Counterdefendant are

entitled to defense summary judgment against the Counterclamrhis regardbecause
Freddie Mac and Nationstar do not allege governmentiameent in the CUOA sale itselbee

id. at*10. Butneither party i®ntitled tosummary juigmentas a matter of lawn the due

process issuas to Plaintiff's affirmative claims; those claims must be determined on the fa¢

under the summary judgment standa®ke idat*11-14. Plaintiff provides no evidence of
having mailed or otherwise given notice to Defendants’ predecassimterestof the notice of
salethatwould satisfy die process requiremengee id. He offers only a copy of the notice of
sale itself His allegation in the Complaint that “[u]pon information and belief, copies of the
[notice of sale] were sent to all parties with an interest in the Ryogad Deed of Trust via
certified mail and/or first class mail,” is unsupported by any evidenagcadd GeeCompl.

1 22). He hagherefore not satisfied his initial burden on summary judgment as to the issuq
the issue must be tried.
I

I

I

I

superpriority amount during the foreclosure process, not that the CUOA rejectetkiadethe
amount by gredecessein-interest, which is a much stronger type of claim in this context.
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CONCLUSION

IT IS HEREBY ORDERED thathe Motions for Summary Jument(ECF Ncs. 38, 46,
53) ae GRANTED IN PART AND DENIED IN PART The CUOA saleof June 14, 201@&as
not preempted byl2 U.S.C. 8 4617(j)(3), and the CUOA did not act in bad faith under NRS
116.1113. The Court grants summary judgmeriamntiff and Counterdefendant and denies
to Defendants on these points. The Court gisats summary judgment to Plaintiff and
Counterdefendant and denies it to Defendast® Defendants’ counterclaim that Defendants
predecessein-interestdid not receive constitutionally sufficient notice of tBBOA sale As to

Plaintiff's claim thatDefendantspredecessein-interest received sufficient notice of t6&JOA

sale and as to whethitre CUOA sale may be equitably avoided or the deed of trust equitably

reviveddue to a grossly inadequate sales price and fraud, unfairness, or oppresseissties
mustbe tried.
IT IS FURTHER ORDERED that thdotion to Stay (ECF No. 48% DENIED as moat
IT IS SO ORDERED

DATED: This 8" day of March, 2016.

u

ROBE JONES
United Statgs District Judge
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