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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* * %
BETTINA HARLEY, Case No. 2:15-cv-00275-JAD-PAL
Plaintiff, ORDER
V.
(IFP Application — Dkt. #1)
UNITED STATES CTIZENSHIP AND (Mot. to Expedite — Dkt. #3)
IMMIGRATION SERVICES,

Defendant.

This matter is before the court on Plaintiff Bettina Harley’s Application to Prolceeq
Forma PauperigDkt. #1) and Motion to Expedite Affidavidf Insolvency, or in the Alternative,
Set Matter for Hearing (Dkt. #3). Paiff is proceeding in this actiopro se has requested
authority pursuant to 28 U.S.C. § 1915 to proceed in forma pauperis, and submitted a Corf
against the United States Citiatip and ImmigratiorServices (“CIS”), fomerly known as the
“INS.” This matter was referred to this coysursuant to the provisions of 28 U.S.C.
636(b)(1)(A) and (B) and Loc#&tules IB 1-3 and 1-4.

l. IN FORMA PAUPERIS APPLICATION

Plaintiff has submitted the affidavit requirey 28 U.S.C. § 1915(a) showing an inabilit
to prepay fees and costs or give security fenth Accordingly, the request to proceed in forn
pauperis will be granted pursuant to 8 1915(aJhe Court will nowreview Plaintiff's
Complaint. (Dkt. #1-2).

I. SCREENING THE COMPLAINT

A. Legal Standard

Upon granting a request to proceed in fopaaperis, a court must additionally screen
complaint pursuant to § 1915(epee Lopez v. SmjtB03 F.3d 1122, 1129 (9th Cir. 2000) (e
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banc) (“section 1915(e) applies &l in forma pauperis complaints”). The simplified pleadin
standard set forth in Rule 8(af) the Federal Rules of Civil Procedure applies to all civil actiol
with limited exceptions.Swierkiewicz v. Sorema N.,A34 U.S. 506, 512 (20023brogated by
Bell Atlantic Corp. v. TwombJy650 U.S. 544 (2007). For the purposes of § 1915’s screel
requirement, a properly pled complaint must treeprovide “aBort and plain statement of the
claim showing that the pleader is entitled to relie€f. Fed. R. Civ. P. 8(a)(2)fwombly 550
U.S. at 555. While Rule 8 does not requirgaded factual allegationst demands “more than
labels and conclusions” or adfimulaic recitation of the elements of a cause of actidsticroft
v. Igbal 556 U.S. 662, 678 (2009) (citirtppasan v. Allain478 U.S. 265, 286 (1986)).

Federal courts are given the authority disnaissase if the action is legally “frivolous ot
malicious,” fails to state a claim upon which rehe&y be granted, or seeks monetary relief frg
a defendant who is immune from such relief.L28.C. § 1915(e)(2). Rule 12(b)(6) provides fq
dismissal of a complaint for faile to state a claim upon whichlie# can be granted. Review
under Rule 12(b)(6) is essentiallyruling on a question of lawNorth Star Intern. v. Arizona
Corp. Comm’n 720 F.2d 578, 580 (9th Cir. 1983). In caoesing whether a plaintiff has stateq
a valid claim, the court accepts as true all maltellegations in the complaint and construg
them in the light most favorable to the plaintiRussell v. Landrieu621 F.2d 1037, 1039 (9th
Cir. 1980). Allegations of @ro secomplaint are held to lessrisigent standards than forma
pleading drafted by lawyersErickson v. Pardus551 U.S. 89, 94 (2007Hebbe v. Pliley 627
F.3d 338, 342 n.7 (9th Cir. 2010) (jang five other circuits findinghat liberal construction of
pro sepleadings is still required aftéwomblyandigbal).

B. Plaintiff's Allegations Against CIS

Plaintiff asserts that CIS jonoperly withheld properly requested agency recorg
Complaint (Dkt. #1-2). For the purposes of thiseening order, the Court accepts the followir
allegations by Plaintiff as truePlaintiff was born in Indiaand was legally adopted by then
foreign nationals, now-naturalized, adop parents, living in Americald. at 2. The State of
Hawaii issued Plaintiff a “Certificate of ForeigBirth,” showing her adoptive parents as hg
mother and father, and listing thetatus as foreign national®laintiff maintains that she was
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naturalized soon after being admitted to the Uni¢ates as an infantPresently, Plaintiff is
estranged from her adoptive parents andhable to obtain any records from them.

For a large majority of her life, Plaintiff BaDepartment of Defense identification as |a
dependent-daughter and spoutgk.at 1. She no longer qualifigs the Department of Defense
identification. Plaintiff was tensed to drive in the state Bforida and had a non-driver’s
license identification card from Georgidd. at 3. Upon their expiratn, Plaintiff attempted to
renew each. However, due to new REAL IDtAegulations, Plaintiff was required to prove
legal presence in the United States. In 20hbkcause Plaintiff did not have access to Her
naturalization documents and did not have difyugg birth certificate, she submitted a request
for her documents to the CISId. at 3—4. Plaintiff also enlistethe help of an attorney in

Georgia to obtain her files to ravail. Despite having in its possession Plaintiff's entire file,

including her initial entry visagreen card, and certificate of citizenship, CIS refused to progess

her request and continually demanded rimfation that Plaintiff did not posseskl. at 4. Due to
CIS’s non-response to her requd3gintiff has no valid form of identification and no hope of
procuring any legal documents to enable hemldain legal identification. Plaintiff seeks
injunctive relief in the form of requiring CIS farovide her with documeation in her files to
allow her to obtain a REAL IDId. at 6.

C. Analysis

As a general matter, the United States, aswereign, is immune from suit unless it has
waived its immunity. See Baiser v. Dep’t of Justio®ffice of United States Trusteg?27 F.3d
903, 907 (9th Cir. 2003). Sovereign immunity igiasdictional bar if the United States has not
consented to be sued arparticular claim.ld. In the Administrative Procedures Act (“APA”)
Congress granted a private righit action to enforce federalghts against federal agencies.
5U.S.C. 8§ 702. The APA waives federal sovgamammunity in certain circumstances to alloy
equitable relief from agency action or inactioBee Heckler v. Chane$70 U.S. 821, 828-29

(1985). The APA’s waiver of sovegn immunity is limited, howeverSee Western Shoshon

W

! The Complaint is timely because it is brought within the six-year statute of limitations for acfions

against the United States. 28 U.S.C. § 2401(a).
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Nat. Council v. United State408 F. Supp. 2d 1040, 1048 (D. Nev. 2005) (ciffingson Airport
Auth’y v. Gen’l Dynamics Corpl136 F.3d 641, 645 (9th Cir. 1998))it does not extend to

claims for monetary damages or to claims fdvabd by another statute. In addition, judicia

review is limited to review specifically authorized by another statute or “final agency action for

which there is no other adequate remedy in a coldit.{citing 5 U.S.C. § 704).

It appears Plaintiff is attempting to assartlaim for improper withholding of agency
records, a claim arising under the Freedormfafrmation Act (“FOIA”), 5 U.S.C. § 552. FOIA
“Is actually a part of the Admistirative Procedure Act (APA).United States DOJ v. Reporters
Comm. for Freedom of Presg89 U.S. 749, 754 (1989). FOIA “requires every [fedefal
executive-branch] agency ‘upon any request ifiecords which reasonably describes such
records’ to make such records ‘piptly available to any person’.id. at 754—755 (citation and
alteration omitted). “Where a citizen has madeequest for information under FOIA, and the
agency has refused in whole orpart to produce r@ensive materials, the act authorizes the
citizen to bring suit in federal court challenging tigency’s refusal to disclose documents to the
requester.” Nat. Resources Defense Councilwited States Dep't of Defensg88 F. Supp. 2d
1086, 1094 (C.D. Cal. 2005) (¢ig 5 U.S.C. 8§ 552(a)(4)(B)¥ee alsdMartins v. United States
Citizenship & Immigration Service862 F. Supp. 2d 1106, 1120 (N.Cal. 2013). “Unlike the
review of other agency actionahmust be upheld if supportég substantial evidence and nat
arbitrary or capricious, the FOIlé&xpressly places the burden ‘on #wency to sustain its action’
and directs the district courts ‘ttetermine the matter de novo’Reporters Comm. for Freedom
of Pres$489 U.S. at 755 (quotingB.S.C. § 552(a)(4)(B).)

To state a claim under FOIA, a plaintiff madiege that: (1) a fedal agency created or
obtained a record (“agency record requiremefysham v. Harris445 U.S. 169, 182 (1980)
(2) the plaintiff made a request for the agenegord (“written request requirement”), 5 U.S.Q.

8 552(a)(3)(A), and (3) the agency denied the rsigaed any subsequent administrative appeal,

2 Forsham was superseded in part on other groumys Omnibus Consolidated and Emergendy
Supplemental Appropriations Act, 1999, Pub. L..N65-277, 112 Stat. 2681 (1998) (making certajn
research data generated by private fddgentees subject to FOIA requests).
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or failed to comply by providing the agency retavithin the twenty-day statutory time perioq
(“exhaustion requirement”). In re Steele 799 F.2d 461, 465 (9tiCir. 1986); 5 U.S.C.
8 552(a)(6)(C). The twenty-day time periodghles to run upon the ageyis receipt of the
request. 5 U.S.C. § 552(a)(6)(A)(I).

Taking her allegations as truelaintiff has adequately séat a claim under FOIA. First,
Plaintiff alleges that CIS created obtained her “complete and eatfile,” including her initial
entry visa, green card, and cadite of citizenship. Comgplat (Dkt. #1-2) at 4. Second,

Plaintiff alleges that she “famally” corresponded with CIS (and/ds predecessor organization

personally and through counseédl. at 3—4. Finally, Plaintiff allegethat the CIS did not process$

her request ever, and unreasogyatdmanded information the agency knew she did not have
had no means to obtairid. Accepting the allegains of the complaint asue, the Court finds
Plaintiff's Complaint states a valid FOIA claim for screening purposes.

Based on the foregoing,

IT IS ORDERED that:

1. Plaintiff's request to proceed in forrpauperis is GRANTED. Plaintiff shall not

be required to pay the filing fed four hundred dollars ($400.00).
2. Plaintiff is permitted to maintain this &ut to conclusion wiout the necessity of

prepayment of any additional fees or castghe giving of a security therefore

This Order granting leave to proceedforma pauperis shall not extend to the

issuance of subpoenas at government expense.
3. The Clerk of the Court shall file @ghComplaint and shall issue Summons

Defendant United States Citizenship and Immigration Services.

4, Plaintiff is advised to carefully revieRule 4(i)(1)—(2) of the Federal Rules of

Civil Procedure in order to properly seriefendant. Pursuant to Rule 4(m) g
the Federal Rules of Civil Proceduservice must be accomplished within 12
days from the date this order is entered.

5. From this point forward, Plaintiff shall serve upon Defendant, or, if appeard
has been entered by counsel, upon therreds), a copy of every pleading

5

)

and

(0]

—

ince




© 00 N oo o b~ w N P

N RN N RN N N N NN R P R R R R R R R
0w N o g A~ W N B O © 0 N O 0o M W N B O

motion or other document submitted for consideration by the court. Plaintiff g

include with the original papers submdtéor filing a certificate stating the datq

that a true and correct copy of the doent was mailed to the defendants ¢

counsel for the Defendant. The couray disregard any paper received by

District Judge or Magistratéudge that has not bealed with the Clerk, and any

paper received by a District Judge, Magisd Judge, or the Clerk that fails tg

include a certificate of service.

6. Motion to Expedite Affidavit of Insolvenyg or in the Alternative, Set Matter for

Hearing (Dkt. #3) is DENIED as moot.

Dated this 7th day of May, 2015.

PEGGZ%EEN e,

UNITEDSTATESMAGISTRATE JUDGE
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