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iesta Del Norte Home Owners Association et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

)
IRMA MENDEZ, %
Plaintiff, )

) 2:15¢v-00314RCINJIK
VS. g

ORDER

FIESTA DEL NORTE HOME OWNERS g
ASSOCIATIONet al, )
)
Defendars. )

This case arises out ohemeownersassociatiorforeclosure sale Pending before the
Courtarecountermotions for summary judgment.
l. FACTS AND PROCEDURAL HISTORY

Plaintiff IrmaMendez, a California resident, purchased an investprepertyin North
Las Vegas, Nevaddthe Property”) for $315,000, giving the lender a promissory farte
$252,792 and an attendant deed of tftiee DOT") against the PropertyAlessi & Koenig
LLC (“A&K™), on behalf of Fiesta Del Notredtheowners Associatiofithe HOA”), sold the
Propertyto Absolute Business Solutions, Inc. (“ABS”) undavada Revised StatutéNRS’)
Chapter 116.

Plaintiff suedA&K , the HOA, Complete Association Management Co., LLC

(“CAMCO"), ABS, and Amir Hujjuttallahin diversity in this Courin pro seoneight causes of
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action: (1) wrongful foreclosure; (2)olations of constitutional rights; (3yevada Unfair Trade
Practices Act (“NUTPA”); (4) Fair Debt Collection Practices Act (“FDCPA”); Fsaud; (6)
Unjust Enrichment; (7) Racketeering; and (8) Breach of Contract and FidDzites.
CAMCO moved to dismistor failure to state a clairand the HOA and AK joined the
motion. ABS and Hujjuttallah separately moved to dismissgerBrillhart v. Excess Insurance
Co, 316 U.S. 491 (1942), and the HOA joined the motion. The Court denied the second 1
but granted the first motion in part, with leave to amend in [gpecifically, the Court
dismissed the claims for unjust enrichmyeacketeering, breach of fiduciary duty, and the cla
under NRS ®ctions598.0915(1) an¢iL5), 42 U.S.C. § 1983, and 15 U.S.C. §§ 1f68R
1692g(c), 1692i(b), and 1692k, without leave to amend. The Court dismissed the claim fg
and the claims under 15 U.S.C. 88 1692d, 1692e, and 1692j(a), with leave to amend. Thg
refused to dismisthe clains for wrongful foreclosur@and breach of contract and the olai
under NRSsection598A.060(1)(12and15 U.S.C. § 1692f(1).

Plaintiff filed the First Amended Complaint (“FAC”), listirfiye causes of actior(1)
wrongful foreclosure; (2NUTPA,; (3) FDCPA (4) Fraud; and (pBreach of Contract CAMCO

filed two motions to dismiss the FA@nd the HOAoined the first motion A&K filed a

notion

ms

r fraud

> Court

separate motion to dismiss, which the HOA joined. The Court denied the motions asthgainst

wrongful foreclosure clainbased oPlaintiff's allegationghat Defendants wongfully rejected
her attempt to redeem tdefaultbefore the foreclosure sal@he Court denied the motions as
against the claim of bid rigging unddRS section598A.060(1§a)12), based on Plaintiff's
allegation that the foreclosure sale occuirethe private offices of #gnauctioneer for
approximately 10% of thBroperty’'sfair market value.Plaintiff alsoalleged violations of 15

U.S.C. 88 1692d, 1692f, and 1692g. The Court dismissed the claims under 88 1692d ang
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anddismissed th& 1692f claimasagainst @MCO but not as againghe HOAor A&K. The
Court dismissed the fraud clainfinally, the Court permitted the breach of contract claim to
proceed as against the HOA, based on Plaintiff's allegations that the H&d\ttabbtain the
consent of two thirds of unit owners in the HOA before purstorgclosure as requirdady the
Covenants, Conditions atfestrictions (the CC&R”).

The Court granted motionto amend the FAC in part, amdaintiff filed the Second
Amended Complaint (“SAC))listing four causes of action: (1) wrofud foreclosure(the HOA,
CAMCO, A&K, Absolute Collection Services, LLC (*ACS?)(2) NUTPAbid rigging (A&K,
KendrallWilliams, ABS, Hujjutallah) (3) FDCPAS 1692f(the HOA,A&K) ; and @) Breach of
Contract(the HQA). Plaintiff moved for offensive summary judgmentthe FDCPA claimand
the HOA moved for defensivaimmary judgmerdgainst that claim Three groups of
Defendantand “indispensablegsties” (asnamed in the SAC) separately moved to dismidse
Courtdismissed Williams, the Jimijack @vocableTrust Joel and Sandra Stokes, and A@srf
the action and granted summary judgnterthe HOAagainst the FDCPA claim.

In summary, lhe remaining claims ar€l) wrondul foreclosurglthe HOA, CAMCO,
A&K); (2) NUTPA bid rigging (A&K, ABS, Huijjutallah); 8) FDCPAS 1692f (A&K); and (4)

Breach of Contract (the HE).! A&K has filed for bankruptcy protection, so the action is

1 The Court has consolidated the present action with two other related cases ibat elosed.
The first case, No. 2:16v-1325, was a quiet title action brought by ABS. The Federal Natig
Mortgage Association and the Federal Housing Finance Agency intervened, &alithe
granted thensummary judgment, ruling that the DOT survived the HOA foreclosure sale u

nal

nder

Bourne Valley Court Trust v. Wells Fargo Bank,,[882 F.3d 1154 (9th Cir. 2016). The second

case, No. 2:1@v-1077, was a quiet title action brought by Plaintiff that listed several other
statutory and common law torts. The Court granted several motions to dismiss andchelose
case when the parties informed the Catid status conference that no claims remained.
Plaintiff has filedmotiorsto reconsiderand for summary judgment in that cageguing that she
was not able to atteithestatus conferencand that thelaims for quiet title and slander of title
remain againsloeland Sandra Stokeas trustees of the Jimijagkdvocdle Trust Defendants
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presumablystayed as against A&KThe HOA and CAMCO have moved foefensive
summary judgment against the wrondgfueclosure antbreach of contract claim$laintiff has
filed a countermotion for offensive summary judgment.

. SUMMARY JUDGMENT STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). Material facts are those which may affect the outcothe odseSeeAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine
there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee
id. A principal purpose of summary judgment is “to isolate and dispose of factually unsdp|
claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a burden-shifting schemaovVing
party must first satisfy its initial burderfWhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forward with evidence which woule érttta
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted). In contrast, when the nonmoving party bears the burden of proving theiclaim
defense, the moving party can meet its burden in two ways: (1) by presentintcevini@egate
an essential element of the mooving party’s case; or (2) by demonstrating that the nonmov
party failed to make a showing sufficient to establish an element essertial patty’s case on

which that party will bear the burden of proof at tri&lee Celotex Corp4d77 U.S. at 323-24.

in that case have moved for entry of judgment. The Court will address the pending mmotior
that caseén a separate orderhen fully briefed
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If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving party’s evid&Gesfdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986). To establish the existence of a factual dispy
the opposing party need notaslish a material issue of fact conclusively in its favor. It is
sufficient that “the claimed factual dispute be shown to require a jury oe jodgsolve the
parties’ differing versions of the truth at trial’W. Elec. Serv., Inc. v. Pac. Elec. Contoas
Ass’n 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupported$\sie Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for tBakFed. R. Civ. P. 56(ef;elotex Corp.477 U.S.
at 324.

At the summary judgment staga court’s function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249. The evidence of the nonmovant is “to be believed, and all justifiable inferenc
to be drawn in his favor.ld. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
Notably, facts are only viewed in the light most favorable to the nonmoving party thieeeds
a genuine dispute about those fa8isott v. Harrig 550 U.S. 372, 380 (2007). That is, even if

the underlying claim contains a reasonableness test, where a party’s eviderntdeasl\s
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contradicted by the record as a whole that no reasonable jury could believe it, “shooloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1.  ANALYSIS

A. Wrongful Foreclosure

The Court previously refused to dismiss this clamcause Plaintiff alleged CAMCO h3g
wrongfully rejectecher tender of delinquent assessmeiitse HOA and CAMC(havenow
adduced an excerpt of Plaintiff's deposition wherein she admitted she remained ei&lion
her HOA dues as of the date of the fooscire sale and intended to permit the foreclosure to
occur. SeeMendez Dep95:10-96:14, ECF No. 185, at 15, 23}:24he HOA and CAMCO
havethereforesatisfied theiinitial burden on summary judgment to negate an essential eler
of Plaintiff’'s wrongful foreclosure&laim, i.e., that there was no default when the foreclosure
occurred

Plaintiff hasnot adduced evidence in opposition creating a genuine issue of fact as
material issue Plaintiff has adduced deposition excerpiat sheclaimsindicateshemailed
payments to CAMCAQuvithin atime framesuchthatheraccount should not yet have been sent

collectionsbut that CAMCO rejected the paymeniSeeOpp’'n 4-5, ECF No. 18®©ep.84-85,

ECF No. 188-1, at 11; Dep. 35-37, ECF No. 188-1, at $8e therefore argues that her tende

was wrongfully rejectedBut neither deposition excerpt is properly authenticasd.Orr v.
Bank of Am., NT & SA85 F.3d 764, 774 (9th Cir. 2002A deposition or an extract therefron

is authenticated in a motion for summary judgment when it identifies the names optmenie

and the action and includes the repogegrtification that the deposition is a true record of the

testimony of the deponehjt. Because the deposition excergtsnot contain the names of the

deponents and a reporter’s certification, the Court cannot consider them.
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B. Breach of Contract

The Court previously refused to dismiss thlaim because Plaintiff alleged the CC&R
required the HOA to obtain the consent of two thoflanit ownersbefore foreclosingdput had
not done so. The HOA has now adduced g adfihe CC&R (SeeCC&R, ECF No. 185, at
44). The CC&Rrequire 67% consemf owners(or first mortgagegdefore the HOA may take
certain actions, but foreclosure against a unit is not aniengctions listedSee id48-49,
para. 11(d)(1)8), ECF No. 185, at 96-9.7 The HOA hashereforesatisfied its initial burden
on summary judgment tosgate an essential element of Plaintiffiteach of contract clain.e.,
the breach of a term of the CC&R.

Plaintiff hasnot adduced evidence in opposition creating a genuine issue of fact as
material issue Rather, she argudar the first time thathe HOA'’s Board of Directors (“the
Board”) was required to establish a quorum and obtain a majority vote before géaidin
foreclose on her home. Because there were three members of the Board, shatdegis#e/o
of themwere requiredo meet and decide to foreclodelaintiff appears to be correct as to whg
the CC&R requie. (SeeCC&R para. 4.10, ECF No. 188-2, at 16). But Plaintiff has adduced
evidence of lack of a quoruor majority vote as to the decision to foreclose on the Property
Shesimply speculates that because onlgamemberof the Board Treasurer Doug Dobyne)
signed the authorization form for A&K foreclose that he must have made the decision to d
soalone. That des not follow, and no evidence is adduced indicating that happ&hed.
authorization form Plaintiff herself adduces indicates that Dobygmedibeneath a statement
that the HOA had authorized him to do s®e€Authorization Form, ECF No. 188-3, at 2).

7

I
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C. Remaining Claims

Except forthe stayed claims against A&K, the only claiemaining in tle consolidated
cass appears to be the bid rigging claimderNRS section598A.060(1fa)12) againstABS
andHujjutallahin the present casée'Bid rigging” includes “the misuse of bid depositories,
foreclosures of competitive activity for a period of time, rotation of jobs amomgetitors,
submission of identical bids, and submission of complementary bidsteontled to secure
acceptance by the custoniddev. Rev. Stat. 8§ 598A.060(1)(a)(1 A laintiff presumably bases
her claim on a theorthat ABS participateth a noneompetitiveauction for the Property.
However, she does hargue thiglaim in her presennotion. Moreover, Plaintifattaches no
evidence as to this claim. Shas the burden of proof on thiaim, and sh&vould not be
entitled to a directed verdict at trialthoutanyevidence She has therefore not satisfied her

initial burden on summary judgmernithis claimand the stayed claims against A&k¥mainfor

trial.
CONCLUSION
IT ISHEREBY ORDERED that th#otion for Summary Judgment (ECF No. 185) is
GRANTED.
IT IS FURTHER ORDERED that thdotion for Summary Judgment (ECF No. 192
DENIED.

IT IS SO ORDERED.

Dated January 16, 2018.

District Judge
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