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ink of America, N.A. Do

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

*kk

ALEXIS GURSHIN, anindividual,

o Case No. 215-¢v—-323-GMN-VCF
Plaintiff,

VS. ORDER

BANK OF AMERICA, NATIONAL MOTION TO ORDER PLAINTI FF ALEXIS GURSHIN
ASSOCIATION; DOES | throughX, and ROE TO SUBMIT TO A MENTAL EXAMINATION (DoOC.

BUSINESSENTITIES | throughX, inclusive, #39

Defendants.

This matterinvalves Plaintiff Alexis Gurshin’s gender discrimination and retali ation adion
against Bank of America Before the court is Bank of America’s Motionto Order Plaintiff Alexis
Gurshin to Submit to aMental Examination (Doc. #39, Gurshin’sresponse (Doc. #42), and Bank of
America’'sreply (Doc. #43. A heaing onthe instant motion was held onJanuary 26, 2016.For the
reasons stated below, Bank of America’s motionis granted.

. BACKGROUND

The instant dispute arises from Bank of America’s desire to condwct amental examination o
Gurshin. Gurshin alleges that Bank of Americadiscriminated against her based on Fer gender and
retali ated against herin violation d Title VII of the Civil Rights Act of 1964. (Doc. #1). Gurshin seeks,
among dher reli ef, compensatory damages “in an amourt to be determined at trial.” Id. Gurshin
testified, duing her depasition, that she tried to commit suicide twice. (Doc. #391 at 16-17, 3637).
Gurshin aso testified that one reason, among dhers, she dedded to commit suicide was her work
environment at Bank of America (Doc. #391 at 16-17). Gurshin also acknowledged that she has

sought mental hedth treament sinceshewas 15 yeas old. Id. at 11.
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After Gurshin’'s deposition, Bank of Americaasked Gurshin to stipulate to a mental examination
pursuant to Federd Rule of Civil Procedure 35. (Doc. #39at 6). Bank of Americaand Gurshin
communicaed for approximately two months regarding a stipulation for Gurshin to undergo a mental
examination. Id. at 6-9. The parties fail ed to reat an agreanent and Bank of Americabrouglt the
instant motion. Id. at 9.

II.LEGAL STANDARD
The court “may order a party whose menta or physicd condtion—including Hood goup—is

in controversy to submit to a physicd or mental examination bya suitably licensed or cettified
examiner.” FeD.R.Civ.P. 35a)@@). “The order[for physicd or mental examination]: may be made
only onmotion for goodcause and on naiceto all parties and the personto be examined.” FED. R. Civ.
P. 35a)(2)(A). “The dedsionwhetherto order a Rule 35 examination is discretionary even when the
‘goodcause’ and ‘in controversy’ requirements aremet. Adelev. Dunn, No. 212-cv-597-LDG-PAL,
2012WL 5944705at* 2 (D. Nev. Nov. 26, 2012 (citing Schlagenhauf v. Holder, 379U.S. 104(1964).

“Few court have held that a claim for emotional distress alone, is sufficient to pu plaintiff’ s
mental condtion ‘in controversy’ within the meaning d Rule 35a).” Turner v. Imperial Sores, 161
F.R.D. 89, 92(S.D. Cal. 1995. “[ Clourtswill order plaintiff to undergo medicd examinations where
the casesinvalve, in additionto aclam of emotion dstress one or more of the following: 1) a cause of
aaionfor intentional or negligent infliction d emotion dstress;?2) an allegation d a speafic mental or
psychiatric injury or disorder, 3) aclam of unwually severeemotional distress;4) plaintiff’ s offer of
expert testimonyto suppat aclaim of emotional distress;and/or 5) plaintiff’ s concesson that his or her

mental condtionis ‘in controversy’ within the meaning  Rule 3%a).” Id. at 95.
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Satisfaction d ore of the Turner factorsis sufficient to placea party’ s mental condtion®in
controversy.” Gavin v. Hilton Worl dwide, Inc., 291F.R.D. 161, 165N.D. Cal. 2013. Hospitalizaion
and attempted suicide aremanifestations of unusually severeemotional distress Seeid. at 164.

“G oodcause’ for amental examination requires a showing that the examination could adduce
speafic fads relevant to the cause of adion and recessary to the defendant’scase.” Raggev.
MCA/Univesal Sudios, 165F.R.D. 605, 609C.D. Cal. 1995. “Fadors considered in assessing
whether ‘goodcause’ existsinclude, but arenat limited to: (1) ‘the posshility of obtaining desired
information by dher means; (2) ‘whether plaintiff plansto prove her clam throughtestimony o expert
witnesses; (3) whether the desired materals arerelevant;” and (4) ‘w hether plaintiff is claming ongang
emotional distress™ Nguyen v. Qualcomminc., No. 091925MMA (WVG), 2013WL 3353840at* 3
(S.D. Cd. duly 3, 2013.

“T he order [for physicd or mental examination]: must spedfy the time, place manner,
conditions, and scope of the examination, as well as the person a persons whowill perform the
examination.” FeD.R. Civ.P.35(a)@)(B).

“W hil e Defendant is entitled to a Rule 35 examination d the Plaintiff, [the] court retains
considerable discretion to establish manner, condti ons and scope of the examination.” Smpsonv. Univ.
of Colorado, 220F.R.D. 354, 363D. Colo. 2004. “For example, the court is nat bound byDefendant’ s
sedion d a particular examining physician or psychoogst.” Id.

[l . DISCUSSION

The parties present three questions: (1) whether Gurshin’s mental condtionis “in controversy,”
(2) whether “goodcause” existsto arder Gurshin to undergo a Rule 35 mental examination, and (3) what
is the appropriate scope of Gurshin’s mental examination.

i
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1. Gurshin’s Mental Condition Is “In Contr oversy”

Bank of Americacontends that Gurshin placed her mental condtion “in controversy” becaise
Gurshin claims damages for unwsuall y severeemotional distress (Doc. #39at 10-11). Gurshin cournters
that her mental condtionis na “in controversy” becaise Gurshin has nat all eged a separae claim for
emotional distressand heremotional distressis nat ongang. (Doc. #42at 6-7). The court finds that
Gurshin’s mental condtionis “in controversy’ because heremotional distressis unuwsually severe

Gurshin, in her deposition, testified that she tried to commit suicide twice, oncein February 2012
andagainin Auguwst 2012. (Doc. #391 at 16-17, 3637). Gurshin also testified that one reason, among
others, for her February suicide attempt was that Gurshin was “fearful to go ad to work.” (Doc. #39at
17). Gurshin also testified that she tried to commit suicide in August 2012 kecause “l didn't know if |
still had ajob[at Bank of America]” (Doc. #39at 36). Gurshin’s two suicide attempts manifest the
unusually severeemotional distressthat places Gurshin’s mental condtion “in controversy.”

Gurshin relies on Painter v. Atwood, to argue that her mental condtionis na “in controversy”
because Gurshin has nat pled a separae clam for emotional distress Case No. 212-cv-1215JCM-RJJ
2013WL 5428059D. Nev. Sept. 26, 2013. Gurshin dd na plead a separae claim for emotional
distress bu this does nat take Gurshin’s mental condtion ou of controversy. Gurshin’stwo suicide
attempts render her emotional distressunwsualy severeand daces Gurshin’s mental condtion“in
controversy.”

Gurshin rext relies on E.E.O.C. v. Consol. Resorts, to argue that her emotional distressis nat
unuwsually severebecause Gurshin’s emotional distressis nolonger ongang. Case No. 206-cv-1104
LDG-GWF, 2008WL 942289(D. Nev. April 7, 2008. Gurshin contends that “her emotiona distress
has now dissipated threeand a half yearlater.” (Doc. #42at 11). Evenif Gurshin’s emotional distress

has dissipated, Gurshin’s mental condtionis still “in controversy.” In Consol. Resorts, the court
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determined that the plaintiff’ s“headades, nauseaand insomnia” werenat unwsually severegiven that
the plaintiff dedared that she nolonger suffered from her emotional distresssymptoms. Id. at 8.
Gursin's reliance on Consol. Resorts is misplaced. Gurshin’s two suicide attempts aresufficient to
render the emotional distressshe experienced unwsually severeand daceher mental condtion*“in
controversy.”

2. Bank of America Showed “ Good Cause’ to Require Gurshin to Undergo aMental

Examination

Bank of Americacontendsthat it has “goodcause” for Gurshin’s mental examination becaise
the examination will alow Bank of Americato “testand defend against her claim [for emotional distress
damages].” (Doc. #43at 8). Gurshin argues that “goodcause” does nat exist becaise any information
Bank of Amerncawould oltain from amental examination, Bank of Americacan oltain from Gurshin’s
medicd reards. The court finds “goodcause” existsfor Gurshin’s mental examination.

Gurshin testified that, for at least one of her suicide attempts, a number of factors wererelevant
in her deasionto end kerlife. (Doc. #391 at 16-17). While Gurshin’s medicd records have been
produced, they will nat suppat the same qualitative analysis of the varous factors that contributed to
Gurshin’s suicide attempts as may be avail able througha medicd examination. Gurshin failed to pant
to spedfic medicd records that would addresstheir causationissues. Gurshin instead makes a generd
asertionthat Gurshin’s medicd records will provide Bank of Americawith adequate information about
Gurshin’smedicd condtion. (Doc. #42at 14-15). “Goodcause” exists becaise Gurshin’s mental
examinationwill allow Bank of Amercato adducerelevant information abou Gurshin’s mental
condtionthat Bank of Americawould be unable to oltain from Gurshin’s medicd reaords.

I

i
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3. The Scope of Gurshin’s Mental Examination is Li mited in L ength

Bank of Americaseleded Dr. Lewis M. Etcoff as its examiner and made the foll owing propcsals
regarding Gurshin’s examination: (1) written personality tests estimated to lasttwo to threehous, and
(2) an interview with Dr. Etcoff, estimated to lastthreeto five hous. Gurshin argues that Bank of
America’s propased mental examinationis invasive and propases that: (1) the mental examination ke
limited to appropriate topics, (2) the entire examination take no more than two hous, (3) the
examination take placeon a Saturday, (4) the examination be recorded, and (5) the examination ke
conducted by Gurshin’s examiner. The court is sensitive to the invasive nature of a mental examination
and limits Gurshin’s mental examinationto atotal of five hous.

a. Dr. Etcoff’s Examination Procedure is Adequae

This court has already determined that Dr. Etcoff’ s mental examination procedure is adequate.
Painter, 2013WL 5428059.Gurshin fails to explain why Dr. Etcoff is inadequate other than an
asertionthat Dr. Etcoff’ s examination procedure is nat “f orensic.” The court finds noreasonto deviate
from Painter and hddsthat Dr. Etcoff’ s examination procedure is adequate. If Gurshin believes her
propased examiner will give amore acairate partrayal of Gurshin’s mental condtion, Gurshin is freeto
submit an expert report by an examiner of her choasing bythe expert disclosure dealline.

b.Dr. Etcoff's Examinationis Limited to aTotal of FiveHours

Gurshin expresses concem that Dr. Etcoff’ s examination will be invasive and include her entire
mental hedth, personal, and employment history. (Doc. #42at 17). Dr. Etcoff, as an expenenced
mental examiner, will have discretion abou what topics to inquire on duing Gurshin’s examination.
Five hous of examination is adequate for Dr. Etcoff to administer any written testshe feds are
necessary as well asfocus Gurshin’sinterview ontopics and time periods relevant to Bank of America’s

defense.
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c. Gurshin's Mental Examination Will Be Re®rded

“T hreegenerd reasons may argue [in favor of] the presence of athird person a recording device
at aFeD. R. Civ. P. 35a) examination: (1) fearthat the examiner, as a person retained by an opporent,
will improperly condtct the examination to oltain admissions or other damaging concessions from the
examinee (2) fearthat the examiner will utili zeimproper, unconventional, or hamful examination
tedhniques; and (3) a nead for emotional suppat or comfort during the examination.” Hertenstein v.
Kimberly HomeHealth Care, Inc., 189F.R.D. 620, 63QD. Kansas 1999.

Gurshin wishesto record the audio of her mental examination byDr. Etcoff in orderto crede an
impattial record of her examination. Bank of Americadoes na oppcse audio recording d Gurshin's
examination so longas coursel for the parties arena present at the examination. In light of Bank of
America’s amenability to an audio recording d Gurshin’s examination, the court finds that Gurshin has
established a valid reason to pemit the audio recording d her mental examination.

ACCORDINGLY, and for goodcause shown,

IT ISORDERED that Bank of America’s Motionto Order Plaintiff Alexis Gurshin to Submit to a
Mental Examination (Doc. #39 is GRANTED.

IT IS FURTHER ORDERED that Gurshin’s mental examination will be conduwcted on a before
February 26, 2016t Dr. Etcoff’ sofficelocated at 8475S. Eastem Ave., Suite 205,Las Vegas, NV 89123.
Gurshin’s examination will take placebetween the hous or 9:00am. and 430 pm.

IT IS FURTHER ORDERED that Gurshin’s mental examination is limited to a total of five (5)
hous. Inthe morning,two and ore half (2.5 houswill be devoted to written examinations. The written
examinations will be followed by at leasta one (1) hou bre&. In the aftemoon,two and ore half (2.5
houswill bedevotedto oral interviews. Afteroneand ore quarter(1.25 housof oral interviews, Gurshin

will be given at leastathirty (30) minute bre&k.
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IT IS FURTHER ORDERED that Dr. Etcoff make an audio recmrding d Gurshin’'s entire
examination and provide ead party with a copy at the conclusion d his examination. Coursel for bath
parties areprohibited from attending Gurshin’s examination.

IT IS SO ORDERED.

DATED this 26th day of January, 2016.

[ B

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE




