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jage Ventures, LLC v The Federal Savings Bank Do

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

*k*

PROFICIO MORTGAGE VENTURES, LLC
o Case No. 2:15—-cv-518+B-VCF
Plaintiff,
VS. ORDER
THE FEDERAL SAVINGS BANK MOTION FORPROTECTIVE ORDER OR IN THE
ALTERNATIVE, MOTION TO QUASH (Doc. #38);
Defendant MOTION TO QUASH SUBPOENAS(DOC. #39)

This matter involve®laintiff Proficio Mortgage Ventures, LLC@vil action againsDefendant
The Federal Savings Bank (hereafter “TFSB”). Before the evaRrdicio’s motion for protective
order or, in the alternative, motion to quash (Doc. #38), TFSB’s response (Doc. #42), and' $rofic
reply (Doc. #45). Also before the court are non-party North American Markétinigs motion to
guash (Doc. #39), TFSB’s response (Doc. #43), and North American’s reply (Doc. #46). Theltb
a hearing at 3:00 p.m. on April 13, 2016. For the reasons stated below, Proficio’s motion (D&x. 4
granted in part and denied in part. North American’s motion (Doc. #39) is also grantedaincpbar
denied in part.

|. Background

In March 2015, Plaintiff Proficio Mortgage Venture, LLGexl Defendant TFSB for alleged
misappropriatiorof Proficio’s proprietary customer information. (Doc. #Broficio alleged that
former Proficio employees Frank Naranjo, Russell Riddle, Shawn O’Brien, Edaieez, and Dian
Stevens (hereafter collectively “the former Proficio employetsik Proficio’s proprietary information
with them when the group left Proficio and began working for TF3$&). (Proficio alleges that TFSB

knowingly used Proficio’s proprietary information for TFSB'’s benefit.)( TFSB contends that the
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information Proficio claimis Proficio’s proprietary information is either (1) not proprietary or (2)
belongs to an individual or entity other than Proficio. (Doc. #43).

As part of discovery, TFSB subpoenaed documents from non-parties Evofi One Mbrgeste
NationalBank of Layton, Resolute Bank, and North American Marketing, Inc. (Doc. #39). TFSB
alleges that North American developed and owns Proficio’s allegedly propiigiamation. (Doc.
#42). TFSB also claims that North American may have provided Evofi, First Naaodesolute
Bankwith Proficio’s allegedly proprietary informationld().

Proficio now moves to quash the subpoenas servédrsirfNationaland Resolute Bank. (Doc.
#38). In the alternative, Proficio asks the court to enter a protective okdgr.Non-party North
American also moves to quash the subpoena servEdsiriNationaland Resolute Banks well as the
subpoenaerved orNorth American. (Doc. #39).

II. Legal Standard

“Unless otherwise limited by court order, the scope of discovery is as/folRarties may obtai
discovery regarding any nonprivileged matter that is relevant to any peleyts or defense and
proportional to the needs of the case, considering theriemue of the issues at stake in the action, t
amount in controversy, the parties relative access to relevant infornth8quarties’ resources, the
importance of the discovery in resolving tksuesand whether the burden or expense of the propos
discovery outweighs its likely benefits.”eb. R. Civ. P. 26(b)(1).

“A party or any other person from whom discovery is sought may move for a pro@acteran

the court where the action is pending.£bFR. Civ. P.26(c)(1). “The court may, for goazhuse, issue

L At the hearing, TFSB stated that its process server was unable to senvenBvibiat TFSB believesvEfi is no longer in
business. As Evofi was never served with TFSB’s subpoena, iBrafid North American’sequess, as to TFSB’sinserved
Evofi subpoena, are denied as moot.
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an order to protect a party or person from annoyance, embarrassment, oppression, or dedws bu
expense.”FeD. R.Civ. P.26(c)(1).

“On timely motion, the court for the district where compliance is required mush quanodify
a subpoena that: (i) fails to allow a reasonable time to comply; (ii) requr@san to comply beyond
the geographical limits specified in Rule 45(c); (iii) requires disclosure afgg@d or other protected
matter, if no exception or waiver applies; or (iv) subjects a person to undue burdenR. Eiv. P.
45(d)(3)(A).

“[A] party lacks standing under Fed. R. Civ. P. 45[(d)(3)(A)] to challenge a subpoen tigsus
non-party unless the party claims a personal right or privilege with respibet documents requested
the subpoena.’G.K. Las Vegas Ltd. Partnership v. Smon Property Group, Inc., Case No. 2:04v-
1199DAE-GWF, 2007 WL 119148 at* 4 (D. Nev. Jan. 9, 20®;see In re Rhodes Companies, LLC,
475 B.R. 733, 740 (D. Nev. Apr. 30, 2012) (declining to adopt the ‘personal right or privilege” sta|
rule for motion to quash subpoenas). “A party’s objection that the subpoena issued toghdyon-
seeks irrelevant information or imposes an undue burden on the non-party are not grounds an w
party has standing to move to quash a subpoenas issued tpartyprespecially where thn-party,
itself, has not objected.” .&. Las Vegas Ltd. Partnership, 2007 WL 119148 at* 4.

“A party can, however, move for a protective order in regard to a subpoena issued fmastyd
if it believes its own interest is jeopardized by discoveryght from a third party and has standing
under Rule 26(c) to seek a protective order regarding subpoenas issuepantiesnvhich seek
irrelevant information.”1d.

[11. Discussion
The parties presefur issues: (1) whether Proficio has standing to quash the subpoenas i

on non-parties, (2) whether Proficio should be granted protective order as to irdarswaight by
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subpoenasssuedon non-parties, (3) whether non-party North American has standing to quash
subpoenasssuedon other non-parties, and @hethermonyparty North American may quash the
subpoena that wassueduo it.

1. Proficio Lacks Standing to Quash Subpodasisedto Non-Parties

Proficio assed no personal right or privilege to the documents responsive to the subpoeng
issued on the non-parties. Proficio objects to the subpaneesion three non-parties on the ground
that: (1) the subpoenas seek responsive documents that are not relevant to anyagartytsdefense,
(2) the subpoenas are overbroad, and (3) the production of responsive documents creates an ur
burden on the non-parties. The court has held that objections based on relevance and undue by
the non-parties do not constitute a party’s personal right or privilédé.Las Vegas Ltd. Partnership,
2007 WL 119148 at* 4. Proficio presents no facts that would cause the court to depart froon its (
decision. SimilarlyProcifico’s overbreadth objection does not constitute a personal right or privilg
the responsive documents. Only non-party, North American, has moved to quash the subpmeha|

toit. Proficio may not assert a generic overbreadth objectidfirenNatioral and Resolute Bank’s

behalf given that @itherof the aforementioned nguarties has brought its own overbreadth objections.

2. A Protective Ordewill be Entered as to NoRarties First Nationalnd Resolute Bank that

Limits Their Duty to Respond to the Subpoetsssiedo Them

Proficio is granted a protecawrder that limitsionpartiesFirst National and Resolute Bank
duty to produce documents responsive to TFSB’s document requests. TFSB contends that the
information Proficio claims is its proprietary information, is either not propyietabelongs to an
individual or entity other than Proficio. The subpoenas issued to First Nadimh&esolute Bank are
accompanied by over thirty separate document requUEBSBSs subpoenas request information aboy

the nonparties access, or lack of access, to Proficio’s allegedlyiptagy information as well as
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information about the noparties internal governance, employment relationships with former Profi
employeesand other business dealings. Many of TFSB’s document requests seek irrelevant
information or are duplicative of other document requests. After reviewing TESBlBnent requests
the subpoenaed nguarties are protected as follows:

a. First Natioral is only required to respond to Document Requests: 2, 3, and 32.

b. Resolute Bank is only required to respond to Document Requests: 2, 3, and 34.

First Nationaland Resolute Bank is required to produce requested docuihéms,
requested documenigere created betwe@®10 to 2014, the approximate time period when the
former Proficio employeesorked forNorth American

3. North American Lacks Standing to Quash Subpokssagdo Other NonParties

“[A] party lacks standing under Fed. R. Civ. P. 45[(d)(3)(A)] to challenge a subpoen tigsus
non-party unless the party claims a personal right or privilege with raspibet documents requested
the subpoena.’G.K. Las Vegas Ltd. Partnership, 2007 WL 119148 at* 4. If a party lacks standing tQ
challenge aubpoena issued to a non-party, then apaty may not challenggubpoenas issued to
other nonparties. Seeid. Although North American lacks standing to quash the subpoenas issueq
First Nationaland Resolute Bank, North Americanay seek a protective orddfeD. R. Civ. P.26(c)(1)
(a“party or any other person from whom discovery is sought may fioogeprotective ordéy. Here,
North American is granted a protective order in order to protect its confidessigrch, development,
and commercial information from public disclosure. On or before May 16th, Rt American will
prepare, and serve @ifrSB, a description of the information is claims as proprietdifySBis
prohibited from disclosing to the pubbny information North American designates as proprietary.
i
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4. TESB's Sulpoena tdNorth Americais Modified

“It is well established that the scope of discovery under a subpoena issued porBudats is
the same as the scope of discovery allowed under Rule 26(biRdinters Joint Committee v.
Employee Painters Trust Health & Welfare Fund, Case No. 2:1@v-1385JCM-PAL, 2011 WL
4573349 at* 5 (D. Nev. Sept. 29, 2011). Here, the subpoena issued to North American is modifi
encompass only responsive documents that relate to Proficio’s allegedly argpriggrmation. TFSB
alleges that the information that Profocio claims is proprietary is, in fact, nuoigieoy. TFSB seeks
information regarding whether North American shared the allegedly praognetarmation with

entities other than Proficio.

As part of discoveryTFSB subpoenaed North American and mabgy-two document requests.

At the hearing, North American stated that it is willing to respond to docunoprses 2, 4, 6, 15, 16,
19, 22, 27, 53, and 61. Pursuant to North American’€sgptations at the hearing, the company is
ordered to provide documents requested in the aforementioned documestgedifter reviewing
TFSB’sdocuments requests, North American is also ordered to provide document requested in
document requests 11 and 12. Both requests seek documents relevant to TFSB’shd¢fensiecto’s
allegedly proprietary information was never constitié¢chde secret.

North Americanis required to produce requested documents, if the requested documents
created betwae2010 to 2014, the approximate time period when the former Proficio employees

for North American. North American is not required to respond to TFSB’s remaininghéat

requestsas theremainingdocument requeststher(1) requestrrelevantinformation, (2) are duplicative

of the document requests that do seek relevant information, or (3) request infothwettioay benore
easilyobtained through discovery requests to Proficio.

ACCORDINGLY, and for good cause shown,
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IT ISHEREBY ORDEREDhatProficio’s motion for a protective order (Doc. #38) is GRANT

in part and DENIED in part.

=D

IT IS FURTHER ORDERED thafirst National, Resolute Bank, and North American’'s

obligations to produce documemnsquested by TFSB’s subpoenas lmdted to documents create
between 2010 and 2014

IT IS FURTHER ORDERED that on or before April 21, 2016, TFSB serve a copy of this
on First National and Resolute Bank.

IT IS FURTHER ORDERED that First Natiorahd Resolute Bank are PROTECTELD@®ws:

a. First National is only required to respond to Document Requests: 2, 3, and 3

b. Resolute Bank is only required to respond to Document Requests: 2, 3, ang

C. Responses by First National and Resolute Bank are due thirty (30) daysraiter
of this order.

IT IS FURTHER ORDERED that Proficio’s request for a protective cadehe TFSB’s unservg
Evofi subpoena is DENIED as moot.

IT IS FURTHER ORDEREDRhatNorth American’s motion to quash (Doc. #39) is GRANT in
part and DENIED in part.

IT IS FURTHER ORDERED that, on or before May 16th, 2016, North American prd
documents responsedocument requestg, 4, 6, 11, 12, 15, 16, 19, 22, 27, 53, andNdrth American’s
obligations to produce documents requested by TFSB’s subpoenas is limited to docuesdetf
between 2010 and 2014.

IT IS FURTHER ORDERED that on or before May 16th, 2046rth American willserve on

TFSB a description of the informati@nclaimsis confidential. TFSB is prohibited from disclosing to
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the public any informatiodorth American designates as confidenitiehccordance with the existing
protective order (Doc. #25).

IT IS FURTHER ORDERED that North American’s requiestiuash the subpoenas served o
First National and Resolute Bank is DENIED for lack of standing.

IT IS FURHTER ORDERED that North American’s request to quash TFSB&vets Evofi
subpoena is DENIED as moot.

IT IS SO ORDERED.

DATED this 14th day ofApril, 2016.

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE




