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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

MICHAEL GREEN,

Plaintiff, Case No.: 2:1%5v-530-GMN-+PAL
VS.
ORDER

AMERICAN FAMILY INSURANCE,

Defendant.

N N N N N N N N

Pending before the Court is a Motion for Summary Judgment filed by Defendant
American Family Insurance (“Defendant”). (ECF No. 17). Plaintiff Michael Green
(“Plaintiff”) filed a Response (ECF No. 20), and Defendant filed a Reply (ECF No. 21).
l. BACKGROUND

This case arises from an automobile accident that occurred in Clark County, NV, ¢
March 2, 2009, when Nikole Gerleman (“Gerleman”) rear-ended Plaii@#&T(raffic Incident
Report, Ex. C to Def. MSJ 49-53, ECF No. 17). Gerleman was uninsured at the time of
accident. $ee idat 51) (Gerleman cited for violation of “no proof of insurance in vehicle”)
(see alsEx. 2 to Pl. Resp. 2, ECF No. 20-2) (letter from Plaintiff's attorney to Defendant
stating, “[W]e have been unable to locate any insurance coverage for the at-fault party, |
Gerleman. . . . we are considering this claim an Uninsured Motorist claim.”). Defendant
insured Plaintiff at the time of the accident, and Plaintiff’'s policy included uninsured motg
coverage with limits of $25,000 for each person. (Family Car Policy (“Policy”), Ex. Ato D

MSJ 16)! The insurance policy contract required Plaintiff to cooperate with Defendant tg

! The Policyholder listed on the Declarations page is Ruby M. Green; howeitber party dispusghat
Plaintiff was also covered under this policy.
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determine Plaintiff’'s damages in the event of injuries from an accident covered by the pg
and precluded Plaintiff from suing Defendant until he had fully cooperateat 25 11 6, 9).

On March 12, 2009, Defendant first received notice of the accident and potential
uninsured motoristlaim from Plaintiff’s first counsel, Baker Law Offices (“Baker”). (Ex. D
Def. MSJ 56). Baker's letter also requested a copy of Plaintiff's insurance padigy.@n
March 23, 2009, Defendant’s Casualty Claim Desk Senior Adjuster Renee M. Inabinet
(“Inabinet”) responded, indicating that a copy of the policy had been ordered and would
forwarded to Baker upon receipt. (Ex. E to Def. MSJ 58). On May 18, 2009, Baker sent
Defendant a notice that it would no longer be representing Plaintiff. (Ex. F to Def. MSJ 6

On June 4, 2009, ICW Group Insurance Companies (“ICW Group”) sent Defendat
letter regarding Plaintiff’'s Workers’ Compensation claim and requesting any information
Defendant might have related to the claim. (Ex. G to Def. MS3 63).

On July 16, 2009, Inabinet sent a letter to Plaintiff asking him to call her regarding
claim. (Ex. H to Def. MSJ 65). Plaintiff appears to have called Inabinet on July 30, 2009
Inabinet sent him a letter describing their phone conversation. (Ex. | to Def. MSJ 67). In
letter, Inabinet stated, “[W]e have provided a certified copy of your insurancg.peéldt).
Further, the letter said that she will follow up with him regarding the “status and settleme
with ICW Group.” (d.). Inabinet’s subsequent three letters to Plaintiff (dated August 29,
December 11, 2009, and August 2, 2010) are all to follow up on the status of Plaintiff’s
Workers’ Compensation claim with ICW Group. (Exs. J, K, L to Def. MSJ 68-73). No

evidence is provided by either party regarding any response from Plaintiff.

2 Although it is never stated explicitly in any document relatedisoctse, it appears that Plaintifés driving a
taxi pursuant to his employment with Whittlesea Blue Cab at the tine @fccident. Further, there is a notal
discrepancy with the date on thester from ICW Group, indicatingwice inthe letter that the injury occurred @
May 11, 2003. (Ex. G to Def. MSJ 63). Neither party appears to notice or dispdsethsd the Court finds
this discrepancy to be irrelevant.

Page2 of 13

licy

[o

his
as

this

nt

2009,

le
n




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

On February 9, 2011, Aaron & Paternoster, Ltd. (“A&Ps@nt Defendant a letter of
retained counsel, notifying Defendant that there will be an “Underinsured Motorist Bodily
Injury Claim,” and asking about Plaintiff's insurance polfo§ex. O to Def. MSJ 80). On
October 28, 2011, Inabinet sent A&P a letter asking about the status of Plaintiff's filing a
Underinsured Motorist claim and requesting the following information:

- Copy of declaration page confirming policy limits of adverse carrier and
copy of settlement check with release of all claims for their policy
limits. Copy of the Workers [sic] Compensation settlement as well as
what was paid.

- Complete medical records for the past five years and /or

- Complete list of medical providers your client has seen in the past five
years with his signed medical authorization

(Ex. P to Def. MSJ 83). This letter also enclosed several related forms for Plaintiff to fill
(Id. at 84-92).

On November 7, 2011, A&P replied back to Defendant stating they had received
Inabinet’s October 28, 201&tter, and updating Defendant that they would actually be
pursuing an Uninsured Motorist claim (rather than an Underinsured Motorist claim). (Ex.
Def. MSJ 94). A&P’s letter included Plaintiff's partiakbpmpleted medicand employment
authorization forms, along with a “Worker Compensation ledger that [A&P] received fron
ICW Group.” (d. at 94-104). The letter also stated, “We will be submitting our demand
shortly.” (Id. at 94).

On April 5, 2012, Inabinet sent a letter to A&P detailing their phone conversation t

day, where she requested “the police report, the estimate and photos of the taxi our insy

3 A&P is actually Plaintiffs third atorney. Plaintiffs second attorney, Shook and Stone,alyesentDefendant
a letteron September 7, 2010, as notification of retention as counsel (Ex. M to Def.3)|&uhd then a
subsequent letter ddecember 21, 2010, indicating that they no longer represented Plaintiff (EXD&f. MSJ
77).

4 This letter onlyrequests a copy of Plaintiff's poli¢if this is not a Nevada policy” and insteadks"if there
areany conditions or terms that we must meet under your insured’s policy with yourrgpimfi. O to Def.
MSJ 80).
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driver was operating at the time off loss.” (Ex. R to Def. MSJ 106). In this letter, Inabinet
further stated, “As you advised your office is gathering supporting documentation for the
demand package. We look forward to receiving this in hopes of reaching an amicable

settlement.” Id.). On April 16, 2012, A&P sent Defendant a letter enclosingpttiee report

and taxi photos requested by Inabinet in her April 5, 2016 letter. (Ex. S to Def. MSJ 108).

On May 1, 2012, Inabinet sent A&P a letter acknowledging receipt of their April16
2012 letter and explaining Defendant’s need for further medical information. (Ex. T to De
MSJ 121). Inabinet’s letter specifically states:

As we would like to begin gathering medical information, we need
our insured to complete the enclosed and return it. We will be
requesting youclient to provide the names, addresses of providers
for the five years prior to this loss. We also will be requesting a
copy of the worker$sic] compensation file. Please advise as to the
adjuster handling that claim for your client so that we may doaw

the medical authorization to that company for a copy of their file.

(Id.). The enclosures with this letter were identical to those of Inabinet’s letter dated Oct
28, 2011, which were returned partially completed by Plaintiff on November 7, Z¥elid.
at 121-126); (Ex. P to Def. MSJ 84-92); (Ex. Q to Def. MSJ 94-104). On July 17, 2012
Inabinet re-sent the identical May 1, 2016 letter, indicating that this was a “Second Requ
(Ex. U to Def. MSJ 128).

On November 13, 2012, Defendant’s Casualty Claim Desk Senior Adjuster Wade
Nielsen (“Nielsen”) sent A&P a letter explaining that Defendant had “made numerous att
at contact with your office via phone and written correspondence since April of this year
no response.” (Ex. V to Def. MSJ 135). This letter further stated, “We are closing our filg
this time.” (d.). According to Inabinet’'s Declaration, after Defendant’s November 13, 20]
letter, Defendant “did not hear from [Plaintiff] until it was provided notice of this lawsuit .

on February 23, 2015.” (Ex. B to Def. MSJ 47).
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On February 20, 201 ®laintiff initiated this action in state court, alleging three caus
of action: (1) Beach ofContract; (2) Unfair Claims Practices Act Violations of Nev. Rev. §
8 686A.310; and (3) Breach of Covenant of Good Faith and Fair Dealing. (Compl., Ex. A
Not. of Removal {1 9-34, ECF No. 1). Defendant removed the action to this Court on M
23, 2015, (Not. of Removal, ECF No, &nhd Defendarfiled its Answer to Plaintiff's
Complaint on March 24, 2015, (ECF No. 5). On August 4, 2015, Defendant filed the insf
Motion for Summary Judgment. (ECF No. 17).

Il. LEGAL STANDARD

The Federal Rules of Civil Procedure provide for summary adjudication when the

pleadings, depositions, answers t@mbgatories, and admissions on file, together with the

tat.
to

arch

ant

affidavits, if any, show that “there is no genuine dispute as to any material fact and the movant

is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Material facts are those
may affect the outcome of the caSzeAnderson v. Liberty Lobby, In&77 U.S. 242, 248

(1986). A dispute as to a material fact is genuine if there is sufficient evidence for a reas
jury to return a verdict for the nonmoving par8ee id.“Summaryjudgment is inappropriate
reasonable jurors, drawing all inferences in favor of the nonmoving party, could return a
in the nonmoving party’s favorDiaz v. Eagle Produce Ltd. P’ship21 F.3d 1201, 1207 (9th
Cir. 2008) (citingUnited States v. Shumway99 F.3d 1093, 1103-04 (9th Cir. 1999)). A

principal purpose of summary judgment is “to isolate and dispose of factually unsupporte

claims.” Celotex Corp. v. Catretd77 U.S. 317, 3224 (1986)

In determining summary judgment, a court applies a bustiéting analysis.“When
the party moving for summary judgment would bear the burden of proof at trial, it must c
forward with evidence which would entitle it to a directed verdict if the evidence went
uncontroverted at trial. In such a case, the moving party has the initial burden of establi

the absence of a genuine issue of fact on each issue material to it<CcAde. Transp.
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Brokerage Co. v. Darden Rests., |i213 F.3d 474, 480 (9th Cir. 2000) (citations omitted).
contrast, when the nonmoving party bears the burden of proving the claim or defense, th
moving party can meet its burden in two ways: (1) by presenting evidence to negate an
essential element of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to establish an element essential to that party’s
on which that party will bear the burden of proof at tissdeCelotex Corp.477 U.S. at 323—
24. If the moving partyfails to meet its initial burden, summary judgment must be denied
the court need not consider the nonmoving party’s evid&Gemdickes v. SH. Kress & Co,

398 U.S. 144, 159-60 (1970).

If the moving party satisfies its initial burden, the burden then shifts to the opposing

party to establish that a genuine issue of material fact esthatsushita Elec. Indus. Co. \.

Zenith Radio Corp.475 U.S. 574, 586 (1986) 0 establish the existence of a factual disput
the opposing party need not establish a material issue of fact conclusively in its favor. It
sufficient that “the claimed factual dispute be shown to require a jury or judge to resolve
parties’ differing versions of the truth at trial"W. Elec. Serv., Inc. v. Pac. Elec. Contractot
Ass’n 809 F.2d 626, 630 (9th Cir. 1987n other words, the nonmoving party cannot avoid
summary judgment by relying solely on conclusory allegations that are unsupported by f
data.SeeTaylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must
beyond the assertions and allegations of the pleadings and sesfmtifit facts by
producing competent evidence that shows a genuine issue fogé&wdlelotex Corp 477 U.S.
at 324.

At summary judgment, a court’s function is not to weigh the evidence and determi
truth but to determine whether there is a genuine issue forSdeAnderson477 U.S. at 249.
The nonmoving party’s evidence is “to be believed, and all justifiable inferences are to b

drawn in his favor.’ld. at 255. However, if the evidence of the nonmoving partynisrély
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colorable, or is not significantly probative, summary judgment may be graSiedd. at 249-
50 (citations omitted).

.  DISCUSSION

Defendant argues that it is entitled to sumyrjadgment because Plaintitiiled to
comply with its insurance policy, which “requires that Plaintiff cooperate with [Defendant
investigation and to satisfy all conditions of coverage.” (Def. MSJ 7:3—-7, ECF No. 17).

Defendant further contends that it “repeatedly and consistently requested that Plaintiff

s]

cooperate with its investigation by providing additional information concerning his claim.|. . .

[but] Plaintiff never provided this information and never responded to [Defendant’s] repe
inquiries.” (d. at 7:16-8:4). Plaintiff responds

Plaintiff responds that he “fully complied with the terms of the policy as of Noveml
2011, but Defendant failed to acknowledge and act reasonably promptly to investigate
Plantiff's claims.” (Pl. Resp. 3:26—-28, ECF No. 20). Plaintiff argues that his compliance
the policy and Defendant’s alleged bad faith remain as material facts in disguse 3(21—
23). 3:28-4:1). Finally, Plaintiff argues that there exist a genuine issue of material fact
regarding whether Defendant acted in bad faith when it “repeatedly ignored Plaintiff's
communications and failed to make any offer whatsoever on Plaintiff's cldomn&t(4:17-25)

A. Plaintiff's Statutory Claims

Plaintiff's complaint provides a conclusory allegation that “Defendants violates
subsections b, ¢, d, e and n of N.R.S. 686.310(1).” (Compl. § 21). These subsections re|
follows:

1. Engaging in any of the following activities is considered to be an unfair
practice:

(b) Failing to acknowledge and act reasonably promptly upon
communications with respect to claims arising under insurance policies.
(c) Failing to adopt and implement reasonable standards for the prompt
iInvestigation and processing of claims arising under insurance policies.
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(d) Failing to affirm or deny coverage of claims within a reasonable time
after proof of loss requirements have been completed and submitted by
the insured.

(e) Failing to effectuate prompt, fair and equitable settlements of claims
in which liability of the insurer has become reasonably clear.

(n) Failing to provide promptly to an insured a reasonable explanation of
the basis in the insurance policy, with respect to the facts of the insured’s
claim and the applicable law, for the denial of the claim or for an offer to
settle or compromise the claim.

Nev. Rev. Stat. 686A.310. Plaintiff contends that Defendant violated the Unfair Claims
Practices Act by “ignor[ing] Plaintiff for ten months, between January 6, 2011 and Octob
2011, when they requested the information which was immediately provided to them onl

week later.” (Pl. Resp. 3:28-4:1). Tkisntences the onlyfactual support that Plaintiff

er 28,

y a

provides for this claim, which is insufficient given the many facts on the record showing that

Defendant acted promptly on communications, including sending letters multiple times w
Plaintiff failed to respond.See, e.g.Exs. J, K, L to Def. MS88-73); Gee alsExs. T, U, V at
120-135)Id. at 3:25-4:6). Plaintiff's other assertions are general, conclusory, and recite
statutory requirements without any actual support. Accordingly, there are no genuine is{
material factand Defendant is entitled to summary judgment on Plaintiff's Nevada Unfain
Claims Practices Act claims.

B. Plaintiff's Contractual Claims

“An insurance policy is a contractSenteney v. Fire Ins. Ex¢cf07 P.2dL149, 1150
(Nev. 1988). A court “should not rewrite contract provisions that are otherwise unambig
Id.; Ellison v. Cal. State Auto. Ass’#97 P.2d 975, 977 (Nev. 1990) (“[C]ontracts will be
construed from the written language and enforced as written.’Nlevadacontractual
construction is a question of law and “suitable for determination by summary judgment.”

Ellison, 797 P.2d at 977. “Policy terms should be viewed in their plain, ordinary and pop
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connotations./Am. Excess Ins. Co. v. MGM Grand Hotels,,lii29 P.2d 1352, 1354 (Nev.
1986).

Plaintiff's claims for breach of contract and breach of good faith turn on the

interpretation of two clauses of the insurance contract because the policy requires Plaintiff to

fulfill certain requirements for Defendant’s duties to arise. The Court addresses each clg
turn.
1. Cooperation

In order to recover benefits, Plaintiff’'s policy requires Plaintiff to cooperate with
Defendant’s investigation and to satisfy other coverage conditions. The policy begins w
list of duties that anyone claiming coverage under the policy agrees to, including to notif
Defendant promptly of any accident, “cooperate with [Defendant] and assist [Defendant]
matter concerning a claim or suit . . . authorize [Defendant] to obtain medical, employme
vehicle and other records and documents as we request, as often as we reasonably ask
help Defendant with “securing and giving evidence” when asked. (Policy, Ex. A to Def. M
19, ECF No. 17). The policy further states under general conditions: “6. Cooperation. Al
person claiming any coverage under this policy must cooperate with us in the investigati
settlement and defense of any claim or lawsuid” t 25).

“When an insurance policy explicitly makes compliance &iterm in the potiy a
condition precedent to coveradle insured has the burden of establishing that [he or she]
complied with that term.Las Vegas Metro. Police Dep't. v. Coregis Ins.,@266 P.3d 958,
962 (Nev. 2011)Schwartz v. State Farm Mut. Auto. Ins. Qdp, 2:07-€v—00060-KJD-LRL,
2009 WL 2197370, at *7 (D. Nev. July 23, 20Q9Nevada law clearly eforces coverage
conditions . . . .").

The clear and unambiguous terms of Plaintiff's insurance contract with Defendant

imposed certain obligations, such as Plaintiff's obligation to cooperate with Defendant’s
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investigation of his claim. After Defendant received notice from Plaintiff that he would be

pursuing an uninsured motoraim, Defendant began to investigate the claimeluding
Plaintiff's injuries.

On May 1, 2012, Defendant notified Plaintiff that it needed additional information,
as the names and addresses of Plaintiff’'s medical providers for the past five years and i

workers’ compensation file. (Ex. T to Def. MSJ 121). Although Plaintiff had previously

provided some of this information on November 7, 2044eEx. Q to Def. MSJ 94-104), this

request by Defendant was more specific. The documents originally provided by Plaintiff
included a report of medical bills with names of providers dating from March 3, 2009 thrg
May 19, 2010; however, some of the names are partially cut off, and no addresses are p
(Id. at 100-104). Further, while this report was apparently Plaintiff’'s workers’ compensa|
ledger according to A&P’s cover letter, the report is titled “Abstract: Payment History by
Paycat” and there is nothing on the report itself to indicate that it is connected with the W
compensation claimSge idat 94). Certainly, this Abstract cannot be considered the full
workers’ compensation file.

Although Defendant sent tlkameMay 1, 2012 letter again July 17, 2012, (Ex. U to
Def. MSJ 128), and purportedly attempted to contact A&P by phone several times, (EX. )
Def. MSJ 135), Defendant never received anything further from Plaintiff. As such, Defer
sent Plaintiff a letter on November 13, 2012, to close Plaintiff's cabe. Defendant still did
not hear back from Plaintiff until it received Plaintiff’'s complaint over two years later on
February 23, 2015.

Plaintiff does not present any evidence to support its claim that a genuine issue of
remains regarding his cooperation. Plaintiff's exhibits in response to Defendant’s motior
include A&P’s retention letter dated February 9, 2011, providing Defendant with formae
of Plaintiff's “Underinsured Motorist Bodily Injury claim” (Ex. 1 to Pl. Resp. 2, ECF No. 2
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1), along with A&P’s letter to Defendant dated November 7, 2011 (Ex. 2 to PIl. Resp. 2, &

No. 20-2)> Neither of Plaintiff's exhibits demonstrate that Plaintiff continued to cooperats
provide Defendant with the information requested on May 1, 2012, and again on July 17
SeeCelotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986ge alsaraylor v. List 880 F.2d
1040, 1045 (9th Cir. 1989) (“A summary judgment motion cannot be defeated by relying
on conclusory allegations unsupported by factual data.”).

Rather, the evidence, even when viewed in the most favorablgldellgsPlaintiff’s
contentions. Plaintiff argues that Defendant “never sent the policy terms to which they W
requesting compliance.” (Pl. Resp. 3:20-21, ECF No. 20). However, Defendant sent PIg
letter confirming that Defendant “provided a certified copy of [Plaintiff’'s] insurance policy
(Ex. | to Def. MSJ 67). Plaintiff provides nothing to contradict this statement. Further, e
though the policy was sent to Plaintiff prior to A&P’s retention as Plaintiff's counsel, A&P)
retention letter is their only correspondence to request any details about the Sekcgupra
Note 3); 6ee alsdxs. Q, S to Def. MSJ 94, 108) (subsequent letters from A&P that do ng
request any policy information).

Similarly, Plaintiff contends that Defendant “failed to make any offer” on Plaintiff's
claim. (Pl. Resp. 4:17-25). The evidence provided, however, demonstrates only that De
was actually the one awaiting and expecting Plaintiff's dem&weakEx. Q to Def. MSJ 94)
(letter from A&P stating, “We will be submitting our demand shortlySeg alsdEx. R to Def.

MSJ 106) (Defendant’s response to A&P’s letter stating, “As you advised your office is

5 Plaintiff's Exhibit 1is identical to the lettgorovided by Defendant in Exhibit O, esqt that Plaintiff provides
second copy, also identical, except dated January 6, 2011. (Ex. 1 to Pl.)R&milarly, Plaintiff's Exhibit 2
is identical to the letter provided by Defendant in Exhibit Q, excepitthkso includes a fax transmissiceport
and a letter from A&P to Plaintiff forwarding the documents requestecefgndant. (Ex. 2 to Pl. Resp. 3-4).
Interestingly, this letter from A&P to Plaintiff is dated May 21, 2012, winscafter the date upamhich Plaintiff
appears to have giped responding to Defendant, yet the completed forms also attached thereirpartegiyr
signed by Plaintiff are dated November 7, 201d..4t 4, 11-12). The Court cannot find, nor does Plaintiff
argue that this lettes dateprovides proof of contradictory evidence regarding Plaintiff's coojoeratith
Defendant’s investigation.
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gathering supporting documentation for the demand package. We look forward to recei
this in hopes of reaching an amicable settlement.”). Plaintiff did not cooperate with Defg
and therefore, he failed tmmply with the clear terms of the insurance contract. According
Plaintiff is precluded from bringing the instant action.

2. Commencement of Legal Action

Plaintiff's insurance contract with Defendant also precluded Plaintiff from bringing
action until Plaintiff had fully complied with any obligations under the contract. The cont
states in relevant part: “9. Suit Against Us. We may not be sued unless all the terms of t
policy are complied with.” (Policy, Ex. A to Def. MSJ 25).

Under Nevada law, if an insurance contract plainly states that an insured may not
lawsuit against an insurance provider until all terms of the contract are satisfied, then, si
an insured may not bring a lawsuit against his or her insurance provider until he or she g
any condition®of coverageSee Las Vegas Star Taxi, Inc. v. St. Paul Fire & Marine Ins. Cq
714 P.2d 562, 562—-63 (Nev. 1986) (“Indeed, the policy not only specifies that notice is a

condition of coverage, it also provides that no legal action may be brought against the in

/ing
ndant,

ly,

legal
act

Nis

bring
mply,
atisfie

.,

surer

unless the insured has complied with the contract terms. The policy is unambiguous in this

regard.”).

The clear terms of Plaintiff’'s policy required him to cooperate with Defendant’s reg
in evaluating his claim, and Plaintiff failed to do sBe¢ suprd&art Ill.A.). The contractlso
states that an insured is precluded from bringing a lawsuit unless he or she complies wit
certain conditions, including the obligation to cooperate with the insurer’s requests to prd
information necessary to fully evaluate the claim. Accordingly, Plaintiff is barred from

bringing suit, and Defendant is entitledstommary judgment.
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V.

CONCLUSION

IT IS HEREBY ORDERED that Defendant’s Motion for Summary Judgment (ECF

No. 17) isGRANTED.

DATED this 22 day ofMarch, 2016.

Glorie(lzg/Navarro, Chief Judge

United_States District Court
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