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A v. Bacara Ridge Association

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

US BANK, N.A.,

Plaintiff,
2:15¢v-00542RCJCWH

VS.

ORDER
BACARA RIDGE ASSOCIATION

Defendant

N N N N e e e e e e e

This case arises out of an HOA foreclosure.s&lending before the Court is a Motion
Dismissor for Summary Judgment (ECF No. 8). For the reasons given herein, thg@otst
the motion in part, dismissing the unjust enrichment claim and ptré efeclaratory judgment
claim, with leave to amend
l. FACTS AND PROCEDURAL HISTORY

On or about December 29, 2005, mmarty Hugo Avina purchased the residential real
property at 6146 Glenborough Stredgrth Las Vegas, Nevada 891{the “Property”) giving
non{party Countrywide Home Loans, Irepromissory note for $239,950 secured by a deed
trust against the Property. (Compl. 1 5, 6, 12, ECF No. 1). Plaintiff US Banksit.éeeded

to the note and deed of trust as of June 13, 20d.4] (4). The note is in default, aRthintiff
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intends to foreclose; bldefendant Bacara Ridge Associatiofdseclosure based on delinquen
HOA assessments has put a cloud on Plaintiff's deed of tidisf{(16-18).

On November 5, 2009, Defendant caused to be recorded a notice of delinquent
assessment liemdicating$796.75 in past due assessments, interest, costs, penalties, and
collection and lien costsld { 21-22).Defendant causeid be recordea second notice on
August 5, 2010, indicating new total 0$1,893. (d. 11 24-25). On September 23, 2010,
Defendant causetd be recorded release of the secondticeas having been “in error.1d.

1 27). Presumably, the first lien remained unaffecidte same day, Defendant caused to be
recordeca notice of default and election to sell under homeowners associatigthéeNOD”),
indicating that $2,686.25 was due for “past due payments plus pernuiisdand expenses.”
(Id. 1 30). TheNOD did not identify the supegriority portion of the lien. Id. § 32). On
February 15, 2011, Defendant caused to be recorded a notice of truste@NQ8&IY,

indicating a sale on March 18, 2011 based on $3,928 Adst due assessments and “reasong

—

ble

estimated” costs, expenses, and advanckk.f{ 34-36). None of the notices or other recorded

documents indicated the amount of the super-priority portion of therdieaw the beneficiary
of a first mortgage could satisfy the supeierity amount (Id. 1 40—-44. On December 3,
2010,after the NOD was recorded but before H@Swas the previous beneficiary of
Plaintiff's note and DOT caused $416125be deliverd to Defendant in order to satisfy the
super-priority portion of the lien, but Defendant rejected the tendef] 46-47, 69. That
amount was equal to or greater than nine months’ wontbgoflarassessmentg§d. § 47), which
is the maximum amount ¢fie supempriority portion of the lienassuming no maintenance and
abatement costsnderNevada Revised Statutes (“NRS§ction 116.310312eeNev. Rev.

Stat. 8 116.3116(2) (final unnumbered paragrajprefendant purchasete Property at the
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trustee’s salen or about October 21, 2011 for $6,156.97, approximately 2.5% of the unpai
principal balance on the note. (Conmfff. 43-53).

Plaintiff sued Defendanh diversity in this Courseeking a declaratiaamder 28 U.S.C.
§ 2201thatthe trustee’sae did not extinguish the DOGr three independent reasons: (1) the
super-priority portion of Defendant’s lien was satisfied before the equitglefmgtion was
foreclosed (2) the recorded notices were legally insufficieamd(3) the sale was commeatly
unreasonablePlaintiff requests injunctive reliegfgainst the transfer or encumbrance of the
Property with a claim that the transfer or encumbrance is free of the DOT | as sl
injunction requiring Defendant to pay all taxes, insurance, and HOA dues during thaqyeoid
the action.Plaintiff hasalso brougha claim for unjust enrichmenDefendant has moved to
dismiss, orjn the alternativefor summary judgmentThe Qurt granted a stipulation for
extension of time to respond through May 26, 2015, but as of May 27, 2015 no response {
stipulation @ motion for a further extension of time had been filed.
. LEGAL STANDARDS

A. Dismissal for Failureto Statea Claim

Federal Rule of Civil Procedure 8(a)(2) requires only “a shorpénd statement of the
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Progere 12(b)(6) mandates that a court dismiss a cause of a
that fails to state a claim upon which relief can be granted. A motion to dismessRurld
12(b)(6) tests the complaint’s sufficienSee N. Star Int’l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)

failure to state a claim, dismissal is appropriate only when the complaint doegenibiegy
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defendant fair notice of a legally cognizable claim and the grounds on whaslsiSee Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light most favorable to the plaintiBee N Indus., Inc. v. Kaplan792 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations thatedye me
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of actiafith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has facial plausibility when the plaintiff pleads factual content thawaltbe court to
draw the reasonable inference that the defendant is l@ablled misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not only specify or anply
cognizable legal theoryCnleyreview), but ado must allege the facts of ltase so that the
court can determine whether the plaintiff has any basiehef under the legal theoryetas
specified or impliedassuming the facts are as he alldgesombly-lgbakeview). Put
differently, Conleyonly required a plaintiff to identify a major premigdegal theoryyand
concluddiability therefrom, buTwombly-lgbakequiresa plaintiff additionally toallegeminor
premisegfactsof theplaintiff's cas@ such that theyllogismshowingliability is logically
completeard thatliability necessarilynot only possibly, followsassuming the allegatiomse
true).

“Generally, a district court may not consider any material beyond theipésan ruling

on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
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complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleag may be considered in ruling on a Rule 12(b)(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is connvertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).

B. Summary Judgment

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby|nc., 477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if
there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee
id. A principal purpose of summary judgmesntto isolate and disposé tactually unsupported
claims.”Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). In determining summary
judgment, a court uses a burdanfting scheme:

When the party moving for summary judgment would bear the burden of proof at

trial, it must come fovard with evidence which would entitle it to a directed

verdict if the evidence went uncontroverted at trial. In such a case, the moving

party has the initial burden of establishing the absence of a genuine issue of fac
on each issue material to its case
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C.A.R. Transp. Brokerage Co. v. Darden Rests., 818 F.3d 474, 480 (9th Cir. 2000) (citations

and internal quotation marks omitted). In contrast, when the nonmoving party bears the b
of proving the claim or defense, the moving party can nieéurden in two ways: (1) by
presenting evidence to negate an essegigahent of the nonmoving parsytase; or (2) by
demonstrating that the nonmoving party failed to make a showing sufficientbiststm
element essential to that pagyase on hich that party will bear the burden of proof at trial.
See Celotex Corpd77 U.S. at 323-24If the moving party fails to meet its initial burden,
summary judgment must be denied and the court need not consider the nonmovisg party’
evidenceSeeAdickes v. S.H. Kress & C0398 U.S. 144 (1970).

If the moving party meets its initial burden, the burden then shifts to the opposing p

to establish a genuine issue of material f8ee Matsushita Elec. Indus. Co. v. Zenith Radio

urden

arty

Corp., 475 U.S. 574, 586 (1986). To establish the existence of a factual dispute, the oppasing

party need not establish a material issue of fact conclusively favior. It is sufficient thatthe
claimed factual dispute be shown to require a jury or judge to resolve the’mhftezing

versions of the truth at trialT.W. Elec. Serv., Inw. Pac. Elec. Contractors Ass'®09 F.2d

626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary judgment

by relying solely on conclusory allegations unsupported by f8ets.Taylor v. Lis880 F.2d
1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertions and
allegatons of the pleadings and set forth specific facts by producing competent ewia&nce
shows a genuine issue for tri8leeFed. R. Civ. P. 56(elelotex Corp.477 U.S. at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidemnand
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477

U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiable inferences a
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to be drawn in his favorid. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.
(1. ANALYSIS

The Court grants the ation to dismiss as to the unjust enrichment clauith leave to
amend An unjust enrichment claim cannot lie except where the plaintiff alleges that he or
bestowed a benefit upon the defendant that in equity belongs to the plaewifteasepartners
Corp., Inc. v. Robert L. Brooks Trus42 P.2d 182, 187 (Ne¥997) (quaihg Unionamerica v.
McDonald 626 P.2d 1272, 1273 (NeiR81) (quotingdass v. Epplerd24 P.2d 779, 780 (Colo
1967))) Restatement (First) of Restitution 8 1 cmt. b (193&though the fabelowmarket
price paid by Defendant at its own sabests serious doubt upon the commercial reasonabler
and therefore the validity of the foreclosure sBlefendantannot be saitb have been unjustly
enriched in the legal sendgecause Plaintiff seems to allege that Defendant in fact rejected
tender of the $416.25. If Plaintiff were to allege that Defendant in fact kept the $416.25, o
other amount, and foreclosed anyway, there might be an unjust enrichment clailmaas to t
amount. The Court will therefore give leave to amend the unjushement claim.

The Courtmostly denies the motion as to the claims for declaratory and injunctive rg
First, Plaintiff is correct that tender of the supeiority amount before the sale would have
avoided the extinguishment of the first mortgeayel that the supegpriority amount includes
only up to nine months’ of regular assessmentsaayaosts of abatement and maintenabae
notanycollection costsSeeNev. Rev. Stat. § 116.3116912 Limbwood Court Trust v. Wells
Fargo Bank, N.A.979 F. Supp. 2d 1142, 1150 (D. Nev. 2013) (Pro, J.) (citing State of Nev3
Department of Business and Industry, Real Estate Division Adv. Op. No. 13-01, Dec. 12, 1

Plaintiff hasbothsufficiently allegedhose facts(seeCompl. 1 46—47gndDefendant has not

70f9

she

1€SS

the

[ some

blief.

hda,

012).




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

satisfied its initial burden on summary judgmentthe point. The evidence adduced in support

of summaryudgment consists only of legal documents concerning the property, such & CC&

deeds, and the like, and no evidence is adduced comgeha tender of the suppriority
amount, such as a declaration or affidavit to the effect that ndendér was made

Second, the Court grants the motion to dismiss, with leave to amend, as against th
request for a declaration that the foreclosure was invalid because the netieeswalid under
Nevadalaw and the Nevada and U.S. Constitutions. The Complaint dossffioiently explain
theallegationghat the notice were invalid undestate or federal lawPlaintiff mustidentify the
provisions of law under which the notices were insufficerdallege the factual deficiencies
thereunder in order wive Defendanfair notice of the nature dhe claim.

Third, Defendant is not entitled to either dismissal or summary judgasémthe

11°)

commercial reasonableness of the sdleere appears to be no dispute that Defendant purchased

the Property for aongat its own salgperhaps even onmaerecredit bid A sale for such a tiny
fraction of the value of the Propemyade to the fieclosing entity itselfaisesserious concerns
about he commercial reasonableness of tHe.See Levers v. Rio King Land & Inv. C8560
P.2d 917, 919-20 (Nev. 197/ laintiff dso complains of lack of notice amadoreclosure
procedure notalculated to obtain an equitable sales poict attract bidderbut rather
designed to maximize profit for Defendant at the expense of the homeowner and gmoic:. li
The fact that the foreclosing entitwhich then bought the Property at its owle samay have
wrongfully rejected a tender by a junior lieradtempting to protect its interest before the sale
warrants even closacrutiny on this issueAgain, no evidence is adduced tending to negate
claim.

I
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CONCLUSION

IT IS HEREBY ORDERED thathe Motion to Dismiss or for Summary Judgment (EC

No. 8) isSGRANTED IN PART andDENIED IN PART. The unjust enrichment claim atite

part of the declaratory judgment clagoncerning lack of noti¢g) areDISMISSED, with leave

to amend, but the motion is otherwise denied.
IT IS SO ORDERED.

DATED: June 1, 2015.
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