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A v. Bacara Ridge Association

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

US BANK, N.A.,

Plaintiff,
2:15¢v-00542RCJCWH

VS.

ORDER
BACARA RIDGE ASSOCIATION

Defendant

N N N N e e e e e e e

This case arises out of an HOA foreclosure.s&lending before the Court are cross
motions for summary judgment.he Court grants summary judgment to Plairdiffthe issue of
pre-sale redemption of theuperpriority piece of Defendant’s lien and declines to rule on the
commercial reasonableness issue
l. FACTS AND PROCEDURAL HISTORY

On or about December 29, 2005, non-party Hugo Apimahasedeal property a6146
Glenborough Street, Norttas Vegas, Nevad&9115(the “Property”) giving nonparty
Countrywide Home Loans, Ina.promissory note for $239,950 secured by a deed of{thast
“DOT”) against the Property. (Compl. 1 5, 6, 12, ECF No. 1). Plaintiff US Bank, N.A.

succeeded tthe note and deed of trust as of June 13, 20d4Y (L4). The note is in default, ar
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Plaintiff intends to foreclose, blitefendant Bacara Ridge Associatiofoseclosure based on
delinquent HOA assessments has put a cloud on Plaintiff's deed oflttu§f] {6-18).

On November 5, 2009, Defendastordeca notice of delinquent assessment lien,
indicating$796.75 in past due assessments, interest, costs, penalties, and collection and |
costs. [d. 1 21-22). Defendanécordeda second notice on August 5, 2010, indicatingew
total of$1,893. [d. 11 24-25). On September 23, 2010, Defendant recaadetease of the
seconadhoticeas having been “in error.1d. 1 27). Presumably, the first lien remained
unaffected.The same day, Defendant recor@enotice of default and election to sell under
homeowners association liéme “NOD”), indicating that $2,686.25 was due for “past due
payments plus permitted costs and expenskb.Y(30). TheNOD did not identify the
supepriority pieceof the lien. [d. § 32). On February 15, 2011, Defendant recorded a noticq
trustee’s sal¢'NOS”), indicating a sale on March 18, 2011 based on $3,923.17 in past due
assessments and “reasonable estimated” costs, expenses, and advdn§§L8436). None of
the notices or other recorded documents indicated the amount of thergujgipieceof the
lien or how the beneficiary & first mortgage could satisfy {id. 11 4044). On December 3,
2010,after the NOD was recorded but before M@Swas Plaintiffs agenttendereds416.25
(nine monthsworth of regularassessment$) Defendahin order to satisfy the supeiority
pieceof the lien but Defendant rejected the tendédl. {| 46-47, 69. Defendanpurchasedhe
Propertyat its ownsaleon or about October 21, 2011 for $6,156®fich was approximately
2.5% of the unpaid principal balance on the ndte (] 49-53).

Plaintiff sued Defendanh this Courtseeking a declaratidhatthetrustee’s ale did not
extinguish the DOT becaus@) the supgapriority pieceof Defendant’s lien was satisfied beforg

the sale(2) the recorded notices were legally insufficieantd(3) the sale was commercially
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unreasonablePlaintiff requests injunctive religfgainst the transfer or encumbrance of the
Propertyaccompanied bgny claim that thdPropertyis free of the DOT, as well as an injunctig
requiring Defendant to pay all taxes, insurance, and HOA dues during the pendémy of t
action. Plaintiff also brought a claim for unjust enrichment.

Defendant moved to dismiss, or,the alternativefor summary judgment. The Court
dismissed the unjust enrichment claamd the claims that the HOA foreclosure was
constitutionally and statutorilynproper, with leave to amend, and denied the motion as to th
commercial reasonableness isstéaintiff has noamendedut has moved for offensive
summary judgmerttased on tender of the superprioptgceand commercial unreasonablene
Defendant has filed a countermotion for summary judgment.

. SUMMARY JUDGMENT STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment asraofmatie” Fed. R.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasoeghly to return a verdict for the nonmoving page

n

ne

5S.

nuine

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, aucbuses a burdeshifting scheme The moving
party must first satisfy its initial burderiwhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directedverdict if the evidence went uncontroverted at tri@l.A.R. Transp. Brokerage Co. v.

Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
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omitted). In contrast, when the nonmoving party bears the burden of grdwenclaim or
defense, the moving party can meet its burden in two ways: (1) by presentintceviol@egate
an essentiatlement of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to efitibanelement essential to that party’s case ¢
which that party will bear the burden of proof at tri&lee Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgmerst foe denied ang
the court needt consider the nonmoving parsyevidenceSeeAdickes v. S.H. Kress & CA&98
U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to the
nonmovingparty to establish a genuine issue of material & Matsushita Elec. Indus. Co.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute
thenonmovingparty need not establish a material issue of fact conclusively favior. It is
sufficient that the claimed factual dispute tshown to require a jury or judge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupported$\sie Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegams of the pleadings and set forth specific facts by producing competg
evidence that shows a genuine issue for t8akFed. R. Civ. P. 56(ef;elotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cours function is not to weigh the evidemand
determine the truth, but to determine whether there is a genuine issue f&egfaiderson477
U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiable inferences a

to be drawn in his favorid. at 255. But if the evidence of the nonmoving party is merely

4 0of 16

Ving

bn

=

d

nt

(€




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.
Notably, facts are only viewed in the light most favorable to the nonmoving party thieeeds
a genuine dispute about those faBtsott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonableness test, where a palgreevs so clearly
contradicted by the record as a whole that no reasonable jury could believe it, “shooloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1. ANALYSIS

A. Tender of the Supepriority Piece

For the purposes dien priority asagainst dirst deed of trustanHOA lien consists of
two distinct “pieces’ only one of whichis snior to a first deed of trust (but both of which are
senior to all other liens

As to first deeds of trust, NRS 116.3116(2) thus splits an HOA lien into

two pieces, a superpriority piece and a subpriority piece. The superpriority piece,

consisting of the last nine months of unpaid HOA dues and maintenance and

nuisanceabatement charges, is “prior to” a first deed of trust. The subpriority

piece, consisting of all other HOA fees or assessments, is sulterdana first

deed of trust.
SFR Invs. Pool 1, LLC v. U.S. BamkA., 334 P.3d 408, 411 (Nev. 2014)he supepriority
piecedoes not includeollectionfees orcosts. Nev. Rev. Stat. 8§ 116.31Hsrizons at Seven
Hills Homeowners Assoc. v. Ikon Holdings, L1323 P.3d 66, 7@Nev. 2016)(“ Taking into
consideration th&egislative intent, the statutetext, and statutory construction principles, we
conclude the superpriority lien granted by NRS 116.3116(2) does not include an amount f

collection fees and foreclosure costs incurred; rather it is limited to anrdraqual to the

common expense assessments due during the nine months before forecfosure.”).

1 An amendment to the statwgffective October 12015(after the events at issuethe present
case)added certaifixed collection costs to the superpriority pie&eeNev. Rev. Stat.
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Plaintiff has adduced evident®aton December 2, 201i6s agentMiles, Bauer,
Bergstrom & Winters, LLRendered a check efendant’s agenievada Association Services
Inc. for $416.25, which was nine monthgorth of regular assessmen{SeeMiles Aff. 1 7-8,
ECF No. 18-6Bacara Ridge Statement of AccouaCF No. 18-6, at 11 (indicating monthly
assessments of $46.25); Check, ECF N6, 18 16($416.25 “to cure HOA deficiencyy’)
Plaintiff has therefore satisfied its initial burderptoduce evidence that if unrebutted would
entitle it to a directed vdict on the issue of whetht#re superprioritypiece of thdien was
redeemed prior to the sala March 18, 2011. Defendant has not adduced any contrary evi
to satisfy its shifted burdent has adduced only copies of the CC&e deed t&vina, the
DOT, and various foreclosurefated documentsDefendant argues that the tender was a
“conditional settlement offétbut adduces no evidence tending to shoat tifhe Court
thereforegrants summary judgment to Plaintiff on this issBecausehe tender of the
superpriority piece prior to salmmediatelyextinguished the superpriority piece of tHOA
lien, the sale proceeded purely on the subpriority piece, which was junior to the DQfie and
DOT wasthereforenot extinguisheét the sale

1. Tender Equals Payment

Tender occursvhena party makes ammount availablevithout conditionsTender
Black’s Law Dictionary 169¢10th ed. 2014) (“1A valid and sufficienbffer of performance;
specif., arunconditional offer of moneyr performance . . . .” (emphases adjledhe case law
is in accordSee, e.gWalker v. Houstonl2 P.2d 952, 953 (Cal. 1932) Ténder’ is an offer of
performance, not performance itsglf. There is no genuine dispute tdaintiff tendered the

full superpriority peceprior to the sale The checkenderedvasan unconditional order to pay

116.3116(3)(c), (5) (2015).
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But a reasonable jury could not interpret the evidence that way. The check waaditional
order to pay moneyermittingDefendanto immediatelydemand and receicashfrom the
drafteein the amount indicated on tibheckwithout any further action or consent Blaintiff.

2. Tender Immediately Extinguishes a Lien, Even ifRejected

It wassettledlaw before Nevada even became a stiaé timely and completiender
immediatelydischarges a lieagainst real properteven ifthe tender is rejectedlthough the
lienorremains entitled to repayment of the d&seKortright v. Cady 21 N.Y. 343 (186Q)id.
at 347 (opinion of Davies, J.) (“The rule in England was therefore ancient and tiledl, gbat
[timely] payment . . . extinguished the interest of the mortgagee in the lands mortgaged; a
tender and refusal at the satime produced the same result . Tender and refusal are
equivalent to performance;’'id. at 366 (opinion of Comstock, C.J.) (“We have, then, only to
apply an admitted principle in the law of tender, which is, that tender is equivajsrhent as
to all things which are incidental and accessorial to the déis.creditor, by refusing to accep
does not forfeit his right to the very thing tendered, but he does lose all collatetiisban
securities.”) As Justice Davies noted, the rabn caus@o unfairdetriment toa lienor:

If the mortgagor does not tender the full amount due, the lien of the

mortgage is not extingthed. The mortgagee runs no risk in accepting the tender.

If it is the full amount due, his mortgage lien is extinguished and his debt is paid.

This is all he has a right to demand or expect, and all he can in any contingency

obtain. His acceptance of the money tendered, if inadequate and less than the

amount actually due, only extinguishes the I tantg and the mortgage

remains intact for the residued much greater hardship might be imposed, and

serious injury be produced, by holding that the mortgagor cannot extinguish the

lien of the mortgage by a tender of the full amount diadaas never occurred to
any judge to argue that a pawnee was in great peril, and in danger of hasing t

70of 16

t




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

benefit of his pawn, by the enforcementtio¢ well settled rule, that a tender of

the amount of the loan and interest, and refusal, extinguished the lien on the

pawn. Littleton well says, liat it shall be accounted a mardwn folly that he

refused the money when a lawful tender of it was madentio The only effect

upon the rights of the mortgagee is, that the land or thing pledged is released from

the lien, but the debt remaineth.

Id. at 354 (opinion of Davies, J.). The sole diging justice irKortright disagreed only as to
whether a mortgagor whose tendeade after the dagesignatedn the mortgage (bustill

before salejs rejected must maintain his willingness and abibitperformin order to maintain
the right of redemption to the point of sale, none of which is at issue in the presehecase
agreed that a timely tendienmediatelydischarges lien whetheraccepted orejected See idat
368 (Welles, J., dissenting) (“If a tender has the effect in any case to rékedisa tit produces
that effect the moment it is made, whether accepted or refused. If agcejsta payment; if
refused, it is the folly of the holder of the mortgage, and the lien is gone and cannot led res
by his subsequent change of mind and offer to receive the money tef)dered.

By statute, the common law of England is the default common law in Nevada abse
conflict with federal or statlaw. Nev. Rev. Stag 1.030. The Court is aware of no state or
federal law in conflict with thancientEnglish common lawule recognized ifortright. Nor is
there any basis to believe the Nevada Supreme Court would change coursé hedagh
courtsof other stateso consider the issueave reaffirmedhe Kortright rule, and the modern
commentators have notétht See, e.glLeet v. Armbruster77 P. 653, 671-72 (Cal. 1904)
(citing Kortright, 21 N.Y. 343) Kelley v. Clark 129 P. 921, 924 (Idaho 1912) (collectoages)
12 David A. ThomasThompson on Real Propergy101.03(d), at 416 (2008)ollecting cases)
(“A timely, but rejected, tender of the debt discharges a mortgaie leéving the debt itself

enforceable as an unsecured obligationOply the Supreme Court of Oklahoma appears to

have citedKortright negatively in any senseuling thatunder the principle that “he who seeks
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equity must do equitya mortgagokhose tender had been rejectedld not invokeKortright
to quiet title to reaproperty via his own action withooffering to paythe underlying debt into
court. SeeFirst Nat'l Bank of Ada v. Elapn258 P. 892, 899-900 (Okla. 192'Even if the
Nevada Supreme Court would agree, Plaihigfeis surelywilling and ableto do equity as to
thepreviously rejecteguperpriority piece of the lienThere is no reason to thinke Nevada
Supreme Court would disagregth the generaprinciplethat tendermmediatelyextinguishesa
lien even if rejected-a point of law noted iKortright as wellsettledsincebefore the Civil
War—especially where the states and the Restatement are in agre@mehevada Supreme
Courthastypically followed theRestatement irelatedcontexts in recent yearSee, e.gln re
Montierth, 354 P.3d 648, 651 (Nev. 2015)hd Restatemesuggestthatnot only does
timely, unconditional tender discharge a lien, &igb thatuponsuch a tendehe lienor must
provide an appropriate document indicating that the lien has beeseg:BacRestatement
(Third) of Property (Mortgagg 8 6.4c) & cmt. ¢(1997). In the present context, that would
appear to mean that an HOA has a duty bottteptatender of the suppriority pieceand to
provide a document confirming thitie superpriority piece has been satisfied and/othleat
remainder ofts lien is not in priority to the DOTSee id.

3. Where the Superpriority Pieceis TenderedPrior to Sale, aFirst Deed of
Trust Survives the Sale

The Restatemetis in accord with the case law that rejection of a tergdgfrno effect
“[A] mortgage is extinguished by meemderof full payment by the person primarily

responsible for paymergyen if the mortgagee rejects itd. § 6.4 cmt. o As to the issuef

2 Not only does tender extinguish the relevant lien, but the wrongful rejection of agerese
rise to a damages actifor the costs odny resultingnconvenience[T]he tender of full
paymentper serelieves the real estate of the mortgage lien[, and] the mortgagee whouwllson
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whether a first deed of trust survives an HOA saléoéesn’'t matter whethexfirst mortgage
who tenders the superpriority pieisaa person “primarily responsible for payment.he
Uniform Common Interest Ownership Act, as adopted via Chaptecat&mplates that
payment of the superpriority piebg a first deed of trust holder protects a first deed of trust,
becausehte entire purpose of the superpriority rule is to ensure that HOAs quickly rebever
superpriority piece by pressuring first deed of trust holders into p#yenguperprioritypiece
before foreclosuren pain of losing @omparatively large security intereSee SFR Invs. Pool |
LLC, 334 P.3d at 413 &s a practical matter, secured lenders will most likely payrtime]
months’ assessmentiemanded by the associati@ther than having the association foreclose
on the unit’ (quoting 1994 & 2008 UCIOA § 3-116 cmf) @lteration in origing)). The
Uniform Law Commission’doint Editorial Board for Uniform Real Property Acts litaslf
opined that if the superpriorigieceis redeemed prior to tHeOA sale, thesale proceedsnly
onthesubprioritypiece andransfers title subject to the first mortgagee€Joint Editorid Board
Report 12avalable athttp://www.uniformlaws.org/shared/docs/jeburpa/2013junl_JEBURP
UCIOA%20Lien%20Priority%20Report.pdf). The Nevada Supreme Court citecefuos in
approval inSFR Investmen®ool 1 See334 P.3d at 4134 & n.4.

The Restatemembnfirmsthat “primary esponsibility does not necessarily imply
personal liability but turns onwhetherone stands to lose something via foreclosBee.
Restatement (Third)fd’roperty (Mortgages) 8 6@mt.a. Evenif not“primarily responsibldor
payment,’a firstdeed of trust holder'senderof the superprioritpiecesubrogatethe

superprioritypieceto the firstdeed of trust holder by operation of la88ee idcmt. g;see alsp

refuses a tender may be held liable for damages flowing from any unreasdelalyl that results
in clearing the mortgage from the real estate’s titk.”

100f 16

A




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

e.g, Mosher v. Conway6 P.2d 110, 112-13 (Ariz. 193Fregardless of whether the
superpriority piece is extinguished or subrogated to the first deed of trust hptaethe first
deed of trust holder’s tender theresheresuch aenderhas occurrednHOA sale proceesl
only on the subprioritpiece andthefirst deed of trusis not thereby extinguishe8ee
Restatement (Third)fd’roperty (Mortgages§ 6.4cmt. g. (“[R]edemptiorby the holder of a
junior interest in the real estate operates in essentially the same manner atioadsngme
who is primarily responsible for the obligatitn

In summary, the principlesf the case law and the Restatenmanapplied to the present
case means thatthoughDefendantemains entitled to the superpriorjiiece® Plaintiff’'s
tender of the superpriorifyiecebeforethe sale eitheextinguished or subrogatéue
superpriority piece of Defendantien such that the DOT, which was in priority to the remain
subprioritypieceon which the foreclosure proceeded, survived the SdieCourt finds that
there is no genuine dispute thia¢ salan this case proceedguirely on the subprioritgieceof
Defendant’s lien, and the foreclosure of a lien junior to the DOT cannot have extingtiished
Plaintiff is therefore entitled to summary judgment orcliésm for a declaration th@efendant’s

sale did not extinguish tH2OT.

3 More accurately, Defendaistprobablyentitled to a credit for that amountThe subpriority
piecewould have remained junior to the DOT under NRS 116.3116 undeseany
circumstancesand that amount has always been due and owing to Plaintiff since Defendan
foreclosure if not yet remittedUnder the basic rules of priorjtggs adjusted bMRS 116.3116,
the order of distribution diOA foreclosure sale procee@ssuming no tax liens or other
statutoryliens)is: (1) HOA, up to the superpriority amouwftthe HOA lien (2) firstdeed of
trust holder, up to the amousecured by thérst deed of trust; (3) HOA, up to the remainder
(subpriority amountdf the HOA lien; (4) otherlienors, in order; and (5) any remaining equity
the homeowneiSeeNev. Rev. Stat. § 116.311Bestatement (ird) of Property (Mortgages)
§7.4.
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Defendant argues thaitwas entitled to receive the entire amt of the lien. That
statement isrueas far as it goesThat is, Defendant was entitled to payment of both the
superpriority and subpriority piecesits lienor it was entitled to forecles Butsatisfactio of
the superpriority piece and subsequent foreclosure on the subpriority piece didnuatisixtine
DOT. Plaintiff redeemed the entire superpriority piécBlaintiff had no need to redeem the
subpriority piece to protect the DQBbecause that piece wjasior to theDOT. SeeSFR Invs.
Pool 1, LLC 334 P.3dat 411 Restatement (Third) of Property (Mortgages) 8 7.1 (“A valid
foreclosure of a mortgage terminates all interests in the foreclosed realtlestatre junior to
the mortgage being foreclosed and whose holders are properly joined or notified under
applicable law.Foreclosure does not terminate interests in the foreclosed real estate that 4
senior to the mortgage being foreclosgdThe question as to protection of a deed of trust urj
NRS 116.3116 is whether the entire superpriority pefthe HOA lienwas tendered, not
whether the entire HOA lien was tender8de Twenty Eleven, LLC v. Botelh@d7 A.3d 897,
904 (R.I. 2015)interpreting Rhode Island’s version of the Uniform Condominium Act, whick
the same in relevant respects as Nevada’s version of the Ur@immmoninterest Owneitsip
Act) (“[H]ad the association foreclosed on the ptibrity portion of its lienalone]defendant
first mortgage would have priority over that portion of the associatieer. Consequently, any
purchaser at the foreclosure sale would take thpguty subject to the defendanthortgage).

A deed of trust holder need not tender any portion of the subpriority piece to pirodestd of
trust any more than a second mortgagee facing foreclosure by a firstgeertgged tender any

portion of a third mortgage to protect the second mortgage. It makes no differencerwinet

4 In another case, thiSourt granted summary judgment agaantst deed of trust holder wher
there was no disputehad tendered less than the entire superpriority piece prior tsale.
Nationstar Mortg., LLV v. SFR Invs. Pool |, LI-G F. Supp. 3d---, 2016 WL 1718374, at *4
(D. Nev. 2016)Jones, J.).
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first and thrd mortgages are held by the saemity, such a situation does not elevate thedhi
mortgage to the priority of thiest mortgageabsent a valid subordination agreement by the
second mortgage&ee Williams, Salomon, Kanner & Damiam v. Am. Bankers Life Assuran
Co. of Fla, 379 So. 2d 119, 121 (Fla. Dist. Ct. App. 1979). Anojindgeof this District has
ruled that where aassociatioomakes cleaprior to saldhatit is proceedingnthe subpriority
piecealone, thesuperpriority piece and the first deed of trust surtineesaleSee Laurent v. JP
Morgan Chase, N.ANo. 2:14ev-80, 2016 WL 1270992, at *4«D. Nev. Mar. 31, 2016)
(Gordon, J.). IrLaurent the HOAexplicitly chose to proceed only on the subpriority piete
the lien whereas herthe subpriority piecevas the only piecef the lienremainingby operation
of law at the time othe sale.The result is the sanas to survival of éirst deed of trust.

4. Plaintiff's Potential Remedy AgainstAvina

Defendant argues that theevious homeowneAvina, had a contractualuty under the
DOT to protecit, and that Plaintiff's remedy fahe loss of the DOT is therefore exclusively
againstAvina, not against Defendant, which was not a party to the DQE. Cburt rejects this
argument.WhetherPlaintiff had ©r still hag acontractualemedy againsAvina under the DOT]
is irrelevant to Plaintiff's ability to protect the DQfirough other meandf Plaintiff protected
theDOT by tendering the superpriority pieaskethe HOA's lienbefore sale-and there is no
genuine dispute that it didit had no need to resort to pursuing Aviioa the putative loss of the
DOT. Indeedthe DOT hasot been lost at all

5. Standing

Defendant argues that Plaintiff lacks standing bectnesBOT wasextinguishedefore
Plaintiff acquired its interest in the DQ3uch that Plaintiff suffered no los§he Court rejects

this argument.First, heundisputed evidence shows that the DOT was not in fact extinguish
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Secondgven if there remained a factuh$pute as to extinguishmesftthe DOT, Plaintiff
would have standing to argtieat the DOT was not extinguishe@he elements of standing do
not depend on ultimatauccess in litigation buaitheron whether glaintiff allegesor can show

a genuine dispute as to (depending on the stalifggation) facts that would confer standing

upon him if trueSee, e.gWarren v. Fox Family Worldwidénc., 328 F.3d 1136, 1140 (9th Cir.

2003). Theloss of a deed of trust neal propertys an“injury-in-fact’ under Article Illbecause
the loss is of a “legally protected interest” thabash“concrete and particularized” and “actual
or imminent” See Lujan v. Defenders of WildJite04 U.S. 555, 560 (1992). Third, the Court
rejects the argument thavina, not Defendant, caused the foreclosure sale in the sense of
Article 1l standing, i.e, byfailing to paythe HOA assessmentsAvina’'s actions may have beej
necessaryo the foreclosure, buhey werenot sufficient. he foreclosurevould not have
occurredabsent Defendant’s actions. Indeed, Defendant is the only entity statutomiytee
to havecaused théoreclosureSeeNev. Rev. Stat. § 116.31162(1pefendant cannot argue thd
the foreclosure was not “fairly traceable” to its own acti@esl_ujan, 504 U.S. at 560.

6. Good Title

Defendant argues that Plaintiff, as holder only of a security interds® Property,
cannot establish good title to the Property and therefore cannot sue to quied.tiEngtICourt
disagreeslt is enough that Plaintiff seeks to establish that its déédistis senior to
Defendant’'drustee’s deedSeeNev. Rev. Stat. § 40.010 (“An action may be brought by any
person against another who claims an estabeterestin real property, adverse to the person
bringing the action, for the purposed#termining such adverse clailemphasis addefl) The
conflict may be over competingstate®r interests.Courts routinely adjudicate quiet title

actions between rival lienorSee, e.gA.F. Constr. Co. v. Virgin River Casino Corp6 P.3d
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887 (Nev. 2002).The rule that a claimant in a quiet title action must show good title in himg
doesn’t mearhat the claimant musfaim an estate in the land.g.,fee simple absolute titldut
only that he must be able to show his astate omterest in the landhe cannot simply bring a
quiet titleactionas between two third parties where hiswdegal interests are not implicatedt
only a moral interest in the controversy.

7. Injunctive Relief

Defendant argues that injunctive relief against further transfer of tipefyas not
appropriate, because Plaintiff can show no irreparable harm. The Court agrees, druguni f
the sameeasons given by Defendan®laintiff does noseekanimmediate right to possess the|
Property, but only declaration thaits security interest ithe Propertyemainsvalid. The Court
finds that a declaration that the DOT remains valid against the Property is enougiteto m
Plaintiff whole

B. Commercial Unreasonableness

The Court will not rule at this timenderShadow Wood Homeowners Ass$nc. v. N.Y.
Cmty. Bancorp, In¢.366 P.3d 1105 (Nev. 2016) (gross inadequacy of sale price plus fraud
oppression, or uniianess) orLevers v. Rio King Land & Inv. G&60 P.2d 917 (Nev. 1977)
(commercial unreasonableness of the sale) because it can resolve the presesomatioar
issues.If necessary to resolve, the Court would likely put$ha@dow WoodndLeversissue to
ajury.
1
1
1

I
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CONCLUSION

IT IS HEREBY ORDERED thatthe Motion for Summary Judgment (ECF N@&)1s

GRANTED. Plaintiff shall SUBMIT a proposed form of judgment within fourteen)(tldys of

the entry of this Order into the electronic docket.

IT IS FURTHER ORDERED that theMotion for Summary Judgment (ECF No.)26

DENIED.

IT IS SO ORDERED.

Dated this 22nd day of September, 2016.
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