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skocil Manufacturing Company et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

CARMEN GUSTIN,

Plaintiff, 2:15¢v-00589RCICWH

VS.

ORDER
DOSKOCIL MANUFACTURINGCO,,

Defendant

N N N N e e e e e e e

These consolidatedase ariseout of a shooting resulting froam allegedly defective gul
case Pending before the Court is a MotimnDismiss (ECF Nol139 in Case No. 2:1dv-700).
For the reasons given herein, the Cguant the notion.

l. FACTS AND PROCEDURAL HISTORY

On August 9, 2012, CaenGustiris tenyearold son Cole was playing in his home
when he found a Doskib@un casesecured with two padlocksSécond AmCompl. 11 9-10,
ECF No. 135 in Case No. 2:B4-700). Without unlockingr removingeither lock, Plaintiff
pulled a pistol out of theaseand shot himself in the heathusing serious injurgid. T 12.

On March 20, 2014, Cole sued Defendants Plano Molding Co. (“Plano”) and Doskg
Manufacturing Co. (“Doskocil”) irstate courthrough higguardian ad litem, Carmefor strict

liability and negligence. Plane@movedandthe casevas assigned to this Coascase number
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2:14cv-700. Plano moved for summary judgment based on evidence that it had not dbiai
molds to makeases like thene at issudere until after th casewas sodl. The Court granted
the motion leaving Doskocil as the sole remaining Defendarihe ‘700 CaseThose claims
remain for trial.

On November 17, 2014,admensued Plano and Doskoail state courbn her own
behalffor strict liability, negligence, andegligent infliction of emotional distre¢SNIED”).
Defendants removdthe First Amended ComplaiitFAC”), and the case was assigned to Jug
Mahan axase number 2:16v-589. The parties stipulated to consolidate the ‘589 Case into
‘700 Case, with the latter case as the lead. cBsxskocil moved to dismigee FAC based on
the statute of limitationsand the Cort granted the motion, with leave to ameaodllege facts
concerning the discovery rul€armen hailed the Second Amended @plaint(“SAC’),* and
Doskocil has moved to dismissuimder the statute of limitationarguing that the discovery rulg
does not apply to the claims in this case.

. DISCUSSION

Because atatute of limitations is an affirmative defense;ourtcannot dismiss based
thereupon unless the defense appears on the facepé#ung to be dismissednited States
ex rel. Air Control Techs., Inc. v. Pre Con Indus., |70 F.3d 1174, 1178 (9th Cir. 2013)

(citing Von Saher v. Norton Simon Museum of Art at Pasade9®aF.3d 954, 969 (9th Cir.

1 The caption of th&AC listscase number 2:1dv-700. That appears t@ave beerfn error.
Cole’sclaimsare at issuen the ‘700 Case. In that case, Celdaims for strict liability and
negligence remain as agaimsiskocil. The SAC is an anmelment of Carmen’slaimsin the
‘5689 Casdor NIED, negligence, and strict liabilitggainst Doskocil. It is not a consolidated
pleading with the remaining claims in tf7®0 Case. In other wordiere remain two separate
(though consolidated) cases with their own operative complaintshar®AC filed at Docket
No. 135 should contain the case number 2:-589. Also, the caption of the SAC lists Plano
a Defendant, but Plano is not listed as a party in the body of the SAC, anduthpeZceives
this to also be an error in the caption of the SAC.
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2010)). The ‘589 Complaint indated thatthe injury occurrean August 9, 2012 SeeCompl.

1 10, ECF No. 111-3 in Case No. 2:d4#700). The ‘589 Complaint was filewn November 17,
2014. (d. 1). The statute of limitations fgrersonal injury or wrongful death actions in Nevad
is two years. Nev. Rev. Stat. § 11.190(4)@&causeahe affirmative defense of the statute of
limitationsappeaed on the face of the ‘589 Complaint, the Caguantedthe motion to dismiss
However, lecausdPlaintiff arguel that she did not discover the defective condition of the cas
until within two yearf when she filed the lawsuit, the @bdgave her permission eimend to
allege facts that would suppadatling.

Plaintiff has filed the SAC, alleging thslhe did not discover the defective nature of th

case untisometime aér April 2013 when her criminal defense attorney retained an expert o

evaluate the case anginedthat it was defectiveand that defeatas the cause dferinjuries
(SeeSecond Am. Compl. 1§ 20-22, ECF No. 135 in Case No.&-1490). Defendant argues
thatthe discovery rule does not applyNevada Revised StatuteNRS’) section 11.190(4)(e),
which governs the personal injury claims in this case. Defendant notes that sections of
the statute specificallgpply the discovery rulseeNev. Rev. Stat. § 11.190(2)(f(eceptive
trade practices)3)(b) (waste or trespasH real property) (3)(d) (fraud), (3)(e)(bank fraud)and
that the rules absence from other sections of the statute, su¢h @9 (persmal injury or
wrongful death) shoultherefore be read as purposefele State Depof Taxation v.
DaimlerChrysler 119 P.3d 135, 139 (Nev. 2005)@]missions of subject matters from statutg
provisions are presumed to have been intentional.”).

More drectly, Defendant notes that the Nevada Supremai®as expressly rejected
that the discovery rulepplies toclaims governed b}MRS ®ction 11.190(4K) in an

unpublished opinioifor precisely the reasomsgued aboveSee Dreyet efevre v. Mdssette

3of5

a

15

e

-

y




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2011 WL 2623955, at *2 (Nev. July 1, 2011Jerefore, we conclude that the discovery rule
does not apply to a cause of action that NRS 11.190(4)(e) contrés.gn unpublished
opinion, DreyerLefevreis not controlling authority,ar shouldit be cited as persuasive
authority, because it did not issue on or after January 1, 3@&blev. R. App. Proc. 36)(2)
(2016). But the CQart finds Defendans argumento be independently persuasive. There wo
be no need for the Nevada Legislatiorexplicitly provide for a discovery rulas tofour
particularlimitations periodsif it were presumethat the rule applietb any and all limitations
periods. A universal application of the discovarlke would render theefour provisions
superfluous, a result that inathemdo statutory interpretationlndeedthe statute of limitationg
for personal injury or wrongful death actions against healthcare provideasticular
incorporates a discovery rukeeNev. Rev.Stat. 841A.097(1), a provision that would be
rendered superfluous by a discovery rule generally applicable to all perganabandwrongful
death actions.

Plaintiff argues in response that the Nevada Supremné Gas extended the discovery
rule to product defect casgenerally Butin the case Plaintiff citein supportOak Grove

Inv'rs v. Bell & Gossett Cp668 P.3d 1075 (Nev. 1983), theuse of action at issue was damg

to real propertythe statute of limitations as which wasthen provided by NRS section 11.220Q.

See idat621-23.
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CONCLUSION
IT IS HEREBY ORDERED thathe Motionto Dismiss(ECF No. 139n Case M. 2:14-
cv-700) is GRANTED.
IT IS FURTHER ORDERED that the Cleskall enter judgmenh case number 2:18&v-
589, enter acopy of the judgment inase numbe2:14-cv-700, and close case number 2cl5-
5809.

IT IS SO ORDERED.

DATED: This 12 day of April, 2016.

C. JONES

ROBER
United Stajeg District Judge
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