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Ortega v. HHgrmony Homes, Inc. Do¢. 26

1 UNITED STATESDISTRICT COURT
2 DISTRICT OF NEVADA
3 *k*

4 || FELICIA ORTEGA
5 Plaintiff, 2:15<¢v-00794MMD -VCF

ORDER
6 || Vs.

71| HARMONY HOMES, INC,

8 Defendant.

9 Before the court is Defendant's Motion to Stay Disco#fy8). No opposition has been filed.

1C || Defendants have filed a Motion to Dismiss or in the Alternative Motion for Suyndaa@gment (#6

11 |. LEGAL STANDARD
12 When evaluatinga motion to staydiscovery while a dispositive motion is pending, the court
13 initially considers the goal of Federal Rule of Civil Procedure 1. Thergutiemise of the Rules is that

14 || the Rules Shouldbeconstrued and administered to secure the just, speedy, and inexpensive determinati
15 || of every action.”"Fep. R. Civ. P. 1. It needs no citation of authority to recognize that discovely is
16 || expensive. The Supreme Court lasg mandated that trial courts should resolve civil matters fairly but

17 || without undue cosBrown Shoe Co. v. United Stat@30 U.S. 294, 306 (1962). This directive is echped

18 by Rule 26, which instructs the court to balance the expense of discovery agdikelyitsenefit. See
Y|l Fep. R.CIv. P. 26(B)(2)iii).

% Consistent with the Supreme Court’s mandate that trial courts should balanessfana cost,
“ the Rules do nqgirovide for automatic or blanket stays of discovery when a potentially dispaaiiien

z is pending.Skellerup Indus. Ltd. v. City of Los Angelé§3 F.R.D. 598, 66@1 (C.D.Cal. 1995).
0 Pursuant to Federal Rule of Civil Procedure 26(c)(1), “[t]he court may, for good causearssrder tQ
. protect a party or person from annoyance, embarrassment, oppression, or undue burdenset”ex
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Whether to grant a stay is within the discretion of the cuhoz—Santana v. U.S. 1.N.342 F.2d 561
562 (9th Cir1984). The party seeking the protective order, however, has the burden “to ‘shovagsei
by demonstrating harm @rejudice that will result from the discover{eD. R.Civ. P.26(c)(1).

Satisfying the “good cause” obligation is a challenging task. A party setkstgy of discovery
carries the heavy burden of making a ‘strong showing’ why discovery shouldneel.” Gray v. First
Winthrop Corp, 133 F.R.D. 39, 40 (N.D.Cal.1990) (citiBtankenship v. Hearst Corp19 F.2d 418, 42

(9th Cir.1975)). The Ninth Circuit has held that under certain circumstances, a digtnittabuses it

discretion if it prevents party from conducting discovery relevant to a potentially dispositive m&ex).

Alaska Cargorransp, Inc. v. Alaska R.R. Corpb F.3d 378, 383 (9th Cit993) (stating the district cou
would have abused its discretion in staying discovery if the discovery was rat@vamtther or not th
court had subject matter jurisdiction).

Two published decisions in this district have held that a stay of discovery is mahtedrsimply

because a dispositive motion is pendifgin City Fire Ins. vEmp'r of Wausay 124 F.R.D. 652, 653 (D.

Nev. 1989); Turner Broad. Sys., Inc. v. Tracinda Cqri75 F.R.D. 554, 556 (DNev. 1997). Both
opinions concluded that to establish good cause for a stay, the moving party must shdvamibrat arf
apparently meritoriouule 12(b)(6) motion to dismiss is pending in the litigatimh.Instead, citing

Wood v. McEwen644 F.2d 797, 801 (9th Cit981) cert. denied, 455 U.S. 942 (198R\in Cityand

Turnerboth ruled a district court “may. .. stay discovery when it is caimced that the Plaintiff will be

unable to state a claim for reliefTwin City, 124 F.R.D. at 653Turner, 175 F.R.D. at 555Typical
situations in which staying discovery pending a ruling on a dispositive motion are agieremuld be
where the dispositive motion raises issues of jurisdiction, venue, or immurateBay, LLC v. Ebay

Inc., 278 F.R.D. 597, 60(D. Nev. 2011).
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The Northern and Eastern District courts of California have applied an analogoasnieutsat
different twopart test for evalating whether and under what conditions discovery should be stay
Mlejnecky v. Olympus Imaging America,.lndo. 18cv-2630 2011 WL 489743 at *6 (E.@al. Feb. 7
2011), the court held that an underlying motion to dismiss must be potentiallyitiigpoEthe entirg
case, or at least dispositive on the issue on which discovery stay is ddugcond, the court mu
determine whether the pending motion can be decided without additional disddvémyapplying this|

two-part test, the court eleating the motion to stay must take acsdled “preliminary peek” at the meri

of the underlying pending dispositive motion to assess whether a stay of dissowenyanted. If the

party moving to stay satisfies both prongs ofNHejneckytest, disovery may be stayed.

Similarly, a decision from the Central District of California has held that disg@hould be
stayed while a dispositive motion is pending “only when there are no factuad issneed of furthe
immediate exploration, and the issues before the Court are purely questions oft lare thatentially
dispositive.”Skellerup Indus. Ltdl63 F.R.D. at 601 (citingachette Distribution, Inc. v. Hudson Cour

News Cg 136 F.R.D. 356, 358 (E.D.N.Y.1991)).

ed. In
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The issue of whether a motion to stay should be granted pending the resolution of a anotion

dismisswas recently decided by the HonoraBkxygy A. Leen, Magistrate Judge, in the cadeadeBay
278 F.R.D. at 603, and the Honorable William G. Cobb, U.S. Magistrate Judge, in the Kasepiv.
Banner HealthNo. 11cv-800, 2012 WL 1190858, at *5 (D. Nev. April 9, 201Bpth Judge Leerand
Judge Cobb wereonfronted with aimilar request by the Defendastnotion to stay discovery pendit
the resolution of a motion to dismi$s. BothJudge Leeand Judge Cobb adopted the standard enung
in Twin City, Turner, andOlympus Imagingand concluded that a stay of discovery should be org
only if, after taking a “preliminary peek” at the merits of the pending disp@snotion, the ourt is

“convinced” that the Plaintiff will be unable to state a claim for relakf.
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1. DISCUSSION

As an initial matter, when considering a motion to stay discovery requires thetcdake a
“preliminary peek” at the merits of the pending motiomigmiss.ld. In this case, the court is persuad
to limit discovery based on the issues raised in Defendant's Motion to Dismiss (&6hd 3be purpos
of Defendant'snotion to stay discovery is to prevent the parties from incurring undue costs. Bei&e
examining Defendalst motion to dismissthe court considers Federal Rule of Civil Procedur&hk
guiding premise of the FedeiRules of Civil Procedure provides that the Rules “should be construg
administered to secure the just, speedy, and inexpensive determination of seery/fep. R.Civ. P. 1.
As discussed above, the Supreme Court’s decisiBrovwwn Shoand Rule 26 effectuate Rule 1's direct
by instructing courts teesolve civil matters fairly but without undue cast, in so doing, to balance t
expense of discovery against its likely benditown Shoe C0.370 U.S. at 306 (“[The] inexpensi\
determination of every action [is one of] the touchstones of fedeoglegure”); FED. R. Civ. P.
26(B)(2)(iii).

Here,Defendant's Motion to Dismiss raises the issue that Plaintiff is precludadfioging her
discrimination claims against Defendant because Defendant does not nreeh#resity requiraent to
be coveredoy Title VII at relevant times.(#6 at 2) Thisissueis potentially dispositive.Second jf
Defendant's Motion to Dismiss is granted, agyaheraldiscovery is not stayed, it is foreseeable 1
Defendant will bear substantial discovery costs.

Thecourt, therefore, has undertaka “preliminary peek” of Ciendant’s Motion to Dismiss (#6
Finds that there arsufficient grounds to order a stay of discovery, except farosiexry directed tg
establishedhe size of Defendant's workforce during thlevant period.

ACCORDINGLY, and for good cause shown,
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IT IS ORDERED that DefendastMotion to Stay Discovery (#38s GRANTEDIn part and
DENIED in part as stated above.

IT IS FURTHER ORDERED that discoverpor the limited purpose of establishing theesaf
Defendant's workforce during the relevant perimtist be completed on or before October 19, 2015

If the Motion to Dismiss#6) is deniedthe partiesmustfile a proposed Discoverf?lan and

Scheduling Order othe earlier of twenty (20) days after Defendant files an answestouary 29, 2016.

After February 16, 2016he parties may file a stipulation to further stay discovery and the
of anewDiscovery Plan and Scheduling Order, if the case is still pending and the Defeadaot filed

an answer at the time of filing the new stipulation.

IT 1S SO ORDERED.

DATED this 19th day of August, 2015.

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE

filing




