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ada Department of Corrections et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

BRYAN HISER,
Plaintiff,

2:15¢cv-0814RCJIPAL

VS.

NEVADA DEPARTMENT OF ORDER

CORRECTIONS et al.

N N N N e e e e e e e

Defendang.

This case arises out of the allegexhsfer of a pretrial detainee to prisshile a
judgment of conviction had been vacated. Pending before the Court is a Motion for Judgn
the Pleading$ECF Na 19). For the reasons given herein, the Cawamtgthe motionas a
motion for summary judgment.

l. FACTS AND PROCEDURAL HISTORY

Plaintiff Bryan Hiser was convicted of an unspecified offense in state boitjs

judgment of conviction was vacated on or about January 31, ZDd&C¢mpl. T 22, ECF No. 1

at 6. Thereafter, he spent sixteen months in the custody of the Nevada Department of

the Clark County Detention Cent¢€CDC”) to await retrial or resentencingde idy 24). He

was placed in solitary confinement for complaining of the detention with ND&¥e.d. 1 26).
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nent on

Corrections (“NDOC”) without a judgment of conviction, when he should have been returned to

Docket

5.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/2:2015cv00814/107645/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2015cv00814/107645/36/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

At some pointPlaintiff was transferred back to CCDC, where the state court judge ordered
remain, but CCDC personnel maliciously transferred him back to NDOC] 28).

Plaintiff sued NDOCthe Las Vegas Metropolitan Police DepartmeMétro”), and
seven individual Defendants state courfor: (1) “unlawful detention” in violation of the Fourth
and Fourteenth Amendments under 42 U.S.C. §;1@3&wunicipal liability ofMetro under
Monell; (3) false imprisonmeni&nd(4) negligence Metroremoved and the other Defendants
consented. Metro has moved for judgment on the pleadings.

. LEGAL STANDARDS

“After the pleadings are closeebut early enough not to delay trial—a party may moy
for judgment on the pleadings.” Fed. R. Civ. P. 12{[d)estandards governing a Rule 12(c)
motion are the same as those governing a Rule 12(b)(6) m&geDworkin v. Hustler
Magazine, InG.867 F.2d 1188, 1192 (9th Cir. 1989) (“The principal difference . . . is the tim
filing. . . . [T]he motions are functionally identical . . . .”).

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefriee
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseaot action
that fails to state a claim upon which relief can be granted. A motion to dismessRurld
12(b)(6) tests the complaint’s sufficiencgee N. Star Int’l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is appropriate only when the complasihdogive the
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
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sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations thatedye me
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001). A formulaic recitation of a cause of actig
with conclusory allegations is not sufficient; a plaintiff must plead factsipengeto his own
case making a violation plausible, not just possiséincroft v. Igbgl556 U.S. 662, 677—-79
(2009) (citingTwombly 550 U.S. at 556) (“A claim has facial plausibility when the plaintiff
pleads factual content that allows the coudraw the reasonable inference that the defendar
liable for the misconduct alleged.”). In other words, under the modern interpretaRomheof

8(a), a plaintiff must not only specify or imply a cognizable legal thedopnleyreview), but

also must plad the facts of his own case so that the court can determine whether the plasnt

any plausible basis for relief under the legal theory he has specified aedmgdsuming the
facts are as he allegeBiombly-lgbakeview).

“Generally, a district gurt may not consider any material beyond the pleadings in rul
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohgbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru

of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
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Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentee Arpirv. Santa Clara Valley Transp. Agen2gl F.3d 912, 925 (9th Cir.

2001).

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasonable jury to redwrerdict for the nonmoving partgee

nuine

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986). In determining summary
judgment, a court uses a burdanfting scheme:
When the party moving for summary judgment would bear the burden of proof at
trial, it must come forwardvith evidence which would entitle it to a directed
verdict if the evidence went uncontroverted at trial. In such a case, the moving
party has the initial burden of establishing the absence of a genuine issue of fac
on each issue material to its case.
C.A.R. Transp. Brokerage Co. v. Darden Rests., 718 F.3d 474, 480 (9th Cir. 2000) (citatio
and internal quotation marks omitted). In contrast, when the nonmoving party bears the b
of proving the claim or defense, the moving party can meet its burden in two Walyg: (
presenting evidence to negate an essegigahent of the nonmoving parsytase; or (2) by
demonstrating that the nonmoving party failed to make a showing sufficienthststm

element essential to that pagyase on which that party will bear the burden of proof at trial

See Celotex Corp477 U.S. at 323-24If the moving party fails to meet its irat burden,
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summary judgment must be denied and the court need not consider the nonmovisg party’
evidenceSeeAdickes v. S.H. Kress & C&98 U.S. 144 (1970).

If the moving party meets its initial burden, the burden then shifts to the opposing p
to establish a genuine issue of material f&ete Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). To establish the existence of a factual dispute, the oppo
party need not establish a material issue of fact conclusively favor. It is sufficient thatthe
claimed factual dispute be shown to require a jury or judge to resolve the phffsig
versions of the truth at trialT.W. Elec. Serv., Inw. Pac. Elec. Contractors Ass'809 F.2d
626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary judg
by relying solely on conclusory allegations unsupported by f8ets.Taylor v. Lis880 F.2d
1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertions and
allegatians of the pleadings and set forth specific facts by producing competent evit&nce t
shows a genuine issue for tri8eeFed. R. Civ. P. 56(efelotex Corp.477 U.S. at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
1.  ANALYSIS

Metro argues tha®laintiff’'s conviction was never vacated but only his sentence.
Specifically, the state court vacatetintiff’'s sentence so that Plaintdbuld be transferred to
federal custodyo begin servindnis federal sentence and then be resentenced in statsa@ou

that the state and federal sentengesld run concurrentlyOtherwise, Plaintiff's federal
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sentence wouldot begin to run until he astransferred to federal custodiythe completion of

his state sentence, with the effdwt the sentences would run consecutively. However, the
Marshal’s Officenever retrieved Plaintiff once his sentence was vacated, and he ended up
at NDOC. He was never falsely imprisoned, however, because it had always been the sta
court’s ntention to continue his detention pendregentencing, and he received time served
againstis resentencintpr the time he spent &bth NDOC and CCDC while his sentence (bu
not his conviction) was vacated.

Thequestions whetheiit is unconstitutionafor a state tdnousea pretrial detainem a

facility traditionally used to houssnvicts as opposed to a facility traditionally used to house

those awaiting trial.Pretrial detention is not per se unlawful, and Plaintiff makes no Eighth
Amendment claim of excessive bail. Plaintiff admits on the face of the Complaint thas lee
leasta pretrial detainee, because he notes that the state court judge ordered thanhat rema
CCDC during the relevant time period, and the gravamerec€tdmplaint is that Plaintiff
should have been kept at CCDC, not that he should have been released from custodyraltg
(SeeCompl. 11 28-35). But that is still not enough to allege that the detention was urfléwf
is true that onlyPlaintiff's sentence, and not his conviction, had been vac#&teztrial detainees
may have a liberty interest against being held in solitary confinement (whiohifPdleges he
sufferedat NDOQ and perhaps against other aspects of incarcenat@istate prisnthat are
more onerous than incarceration in a cgyail, but convicted defendangsvaiting sentencing

do not haveany sucHiberty interess. See Resnick v. Hayexl3 F.3d 443, 448 (9th Cir. 2000).

1 The Court notes thatis Plaintiff's right against the denial of liberty without due process of
law under the Fourteenth Amendmémt is aissuehere not his right against unreasonable
seizure under the Fourth Amendmedtist as Plaintifloes not allege excessive bail, neither
doeshe allege excessive force oramest without probable cause. Nor dBé&Entiff allege that
the conditions of solitg confinemenin NDOC satisfied theSandinstandard such that eas
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The Court musaccept albllegations in the Complaiass truefor the purposes of the
present motion, an@laintiff indeed #egeshis convictionitself had been vacatedot only his
sentence But the Courtwill transformthe present motion into a motion for summary judgme
By attachingevidence to the motion and opposition, both sides imwted treatment of the
motion under Rule 5&eeOlsen v. Idaho State Bd. of Mg863 F.3d 916, 922 (9th Cir. 2004),
and Plaintiff is represented by counsel, obviating the strict notice requitemndeKlingele v.
Eikenberry 849 F.2d 409 (9th Cir. 1992).

Metro adduces the transcript of a hearing concerning the location of Plaintiff’s
incarceration thatends to show that the sentence alone, and not the conviction, had been

so that the state court could maneuver Plaintiff irdtage sentence concurrent with his federa

sentence Metro also adduces copy of Plaintiff's state habeas corpus petition dated anftbdefi

by Plaintiff on February 10, 2013, indicating that he was convicted for the relevardentia
“OCT 18.” (SeePetition, ECF No. 19-2). Metro also adduces a copy of the docket of the
relevant state court case indicating sentencing on June 26, 3e&Rogcket Printout, ECF No.
19-3 at J). The discrepancy in the dates is explained by a copy of the minutesatfis.check
in the state court on October 18, 2012, wherein the Court vacated the sentencexXpitaniby
the conviction and released Plaintiff “to Federal Marshals dn|$eeMins., ECF No. 19-3, at
5). A new judgment was enteradter resentencingSgel., Aug. 14, 2014, ECF No. 19-&
15). This evidence, if uncontroverted at trial would entitle Metro to a directed verditie

issue of whethePlaintiff was a convict awaiting resentencing during the relevant times and

due additional process und&folff before being put into solitary confinemeassuming he was
properly at NDOC in the first instance.
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thereforethat hehad no liberty interest against incarceration with NDS&e Resni¢ckk13 F.3d
at448. Metro has therefore satisfied its initial burden on sunymalgment.

Metro also argues that the claims are barredégk v. Humphreys12 U.S. 477 (1994).
Metro has satisfied its initial burden on this issagwell If the Court were to rule that Plaintiff
had been unlawfullgetainedunder the Constitution due to his transfeN@OC, it would
necessarilyindermine the validity of his conviction, because a constitutional violation can ¢
have occurred under the present circumstances if there had been no conviction, not mere
becaus¢he sentenchad been vacatddr resentencingSee Rasck, 213 F.3d at 448.

Plaintiff, however, has satisfied his shifted burden to show a genuine issue of mate
fact for trial. He has adducedcopy of an order from the state court issued iistate habeas
corpus proceeding, presided over by the sdisteict courtjudge aghe underlying criminal
caseshowing that the convictiakself had beemwacated (SeeOrder,Mar. 5, 2013, ECF No. 25
1). In that order, the state court judge noted that “On February 4, 2013, the Court Ordere(
Defendant’s sentencing is vacatatt that the current Judgment of Conviction is strick@a.

1 (emphasis addel) Indeed, the state court judge derfdintiff’'s habeas corpus petition
precisely because only persons convicted of crimes may file such petitions\avaeia
Revised Statutes section 34.724(1), afldePetitioner has not been convicted and sentence
since the Court vacated the Petitionesesitence and ordered the Judgment of Conviction be
stricken.” See id2). This evidence at least creates a genuine issue of material fact as to w
Plaintiff's conviction itself had been vacated during the relevant times.

The evidence also preversismmary judgment based bleck because it creates a
genuine issue of material fact as to whether thereanwg<sonvictiorduring the relevant time

period that this Court’s rulings might undgne. The Qurt rejectsMetrd s argument thad
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verdict n favor of Plaintiff in the present case would undermine his conviction becauss he
given geditagainst his resentencifgy the timehe served while the conviction was vacat#d.
Plaintiff is correctthat his judgment of conviction had been vacated for some peand-he has
produced evidence sufficient for a jury to find for him on the issue—tbeavals a pretrial
detainee during that perigdanuary 1, 2013 to May 29, 2014)h€elfact thatonvicts ae given
credit for preconviction detention even though they haveysibeen convicted during that
period does not undermine the eventual convictilaintiffs may be detainedretrial without
any conviction and that ppears to have bedne state of affairs in this caseth before the first
judgment ofconviction was entered and between the time the firstjedd of conviction was
vacated and the second judgment of conviction was entBtathtiff has provided sufficient
evidence that hsuffered conditions of confinement that could only be justified by a convicti
during a period ofime whenhe was only a pretrial detaine€he Gurt does not perceive
Plaintiff to allege thatils detention during the relevant perwds per se illegabnly that the
conditions of his confinement were not justifwhile he was a pretrial detamespecifically the
solitary confinement that can only be justified in a post-conviction setting.

Still, Metro is entitled to summary judgmdmtcause the only claim that survivethe-
underlying 8 1983 claim—may only be brought against individual Defendants, nagtagain
Metro, which is a municipality for the purposes of § 19B8st, Plaintiffhas produced no
evidence that Metro hasyapolicy or custom of housing pretrial detaineestateprisons, so
there is no evidence dMonellliability to present to a jury IndeedPlaintiff’s ownevidence of
the statgudge’s commentindicates that this case was an aberrat®acond, Plaintiff appears
to admit that he waat least goretrial detainee, and no falseprisonmentlaim can therefore

succeed He has only argued unlawful restrictions against his liberty under the Fourteenth
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Amendment based dris housing in a state prison while he was a pretrial detaltedas
conplained only of the place and conditions of his confinemet, of the fact of his
confinement. Third, thaegligence clainms obviated by the intentional torédleged Plaintiff
allegesintent throughout the Complaint.ll@gedfailures to ‘refrain fronf committingvarious
intentional torts (seeCompl. 1 60),do not support aeparatesubstantivelaim for negligence
but merelyconstituteagrammatical restatemeat the intentional tort clais
CONCLUSION
IT IS HEREBY ORDERED thathe Motion for Judgment on the Pleadin@&CF Na 19)

is GRANTED as a motion for summary judgment

IT IS FURTHER ORDERED that the Motion Pursuant to Rule 56(d) (ECF No. 26) i$

DENIED.

IT IS SO ORDERED.
Dated this 25th day of September, 2015.

" ROBERY £. JONES
United Stateg District Judge

2 Even as against the individual Defendants, who have not yet moved againsnilaiio
Plaintiff mayor may nothave sufficierly alleged or provided evidence of angufteenth
Amendment violatios. Confinement in a place traditionally used to house convicts is not
necessarily an unlawful deprivationldferty as against a lawfully detained pretrial detainee i
his freedom is not restrained in waystate does not have discoetito restrain the freedom of &
pretrial detainee. The titier administrative governance of the building in which one is hass
of noconsequenct the substance of the right. Transportation out of the county in which ¢
chargedbefore convictiormay implicatea liberty interestand certain conditions of confineme
may implicate a liberty interest regardless of conviction, but thet@eednt address those
issues closely yet, because no individual Defendants whdeagnenable to the underlying

§ 1983 claim haget moved against the Complaint.
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