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Metro Police Department et al Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

PHILLIP E. SMITH, Case N02:15¢v-01011JCM-PAL
Plaintiff,
V. ORDER
LAS VEGAS METROPOLITAN POLICE (Mot. Appt. Counsel ECF Nos.19, 27
DEPARTMENT, et al., Mot. for Exhibits -ECF Nos.20, 28)
Defendars.

This matter is before theart onPlaintiff Phillip E. Smith’sMotions for Appointment of
Counsel (ECF Nodl9, 27) andVotion for Court Order for Exhibit§ECF No0.20, 28). These
Motions arereferred to the undersigned pursuant to 28 U.S&3&§b)(1)A) and LR IB 13 of
the Local Rules of Practice

BACKGROUND

Mr. Smith is apretrial detaineén custodyatthe Nevadéouthern Detention Center, and
he proceeding in this civil rights actiq@no se andin forma pauperis (“IFP”). On June 1, 2015,
he commenced this action by filing an IFP ApplicaiB€F No.1) and complaint. Upon review,
of the complaint, the court issuedSareeningOrder (ECF No4) instructing Smith to file an
amended complaint to correct certain defects in his pleading. Once he skd Aa). Compl.
(ECF No.6), the court issued a second Screening Order (ECR)Nmding thatthe amended
complaint stated a plausible Eighth Amendment claim for deliberate indifference to sel
medical needagainst Defendants officer Seymore, and Sgt. Warbutthrat 5. The Las Vegas
Metropolitan Police Department (“LVMPD”) was dismissed withéeave to amend becauss
amendment would be futileld. at 6. On July 21, 2016, Defend&dymorefiled a Motion to
Dismiss(ECF No.15)the claim against him. To date, Defend@fdrburtonhas not been served
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with the Amended Complaint.See UnexecutedSummons(ECF No.12), Notice Summons
Returned Unexecutd@CF No.13). However, in a separate order, the court extended the timg
Smithto accomplish service.

DISCUSSION

As a preliminary matter, the court notes that the Motaresvirtuallyidentical; thus, they
are duplicate requests for relief. AdditionalMy. Smith has previoaly filed a Motion for
Appointment of Counsel (ECF N8) which the court deniedSee June 1, 2016 Screening Orde
(ECF No0.9). The court cautions Smith that filing multiple motions requesting the same reli
an abusive litigation tactic that taxes the resources of the court andnalprties to this lawsuit.
Rule 11 of the Federal Rules of Civil Procedure provides that sanctions may be impogsed
unrepresented party who signs a paper that is either filed with the court for an impuopese
or is frivolous. See Nugget Hydroelectric, L.P. v. Pacific Gas & Elec. Co., 981 F.2d 429, 439 (9th
Cir. 1992) (upholding Rule 11 sanctions because a party’s second motion to compel |
duplicated the first) (citindownsend v. Holman Consulting Corp., 929 F.3d 1358. 1362 (9th Cir.
1990) (en banc)). Once a motion is filed, filing a duplicate motion will not speed up ths cd
review of a movant’s request senmotions are generally addressed in the order which they v
filed. To the contrary, filing duplicate motions increases the court’'s workload aachdlg delays
decision while a new round of responses and reply deadlines run. Mr. Smith isl Waahe
continued motion practice requesting relief that has already been denied or rnakilogs,
unsupported requests may result in the imposition of sanctions, up to and indisdiiggal of
this case.

l. MOTIONSFOR APPOINTMENT OF COUNSEL (ECF Nos. 19, 27)

Mr. Smithis currentMotions for Appointment of Counsalethe seconéndthird timehe

has requested the appointment of counsel. cbhé denied the previous motions becausdid

not establish exceptional circumstances exist to justify the appointment oétodunse 1, 2016

Screening Order (ECF N®). Smiths current Motion fails to present any change In

circumstancesin fact, these Motions asertually identicalto the first motion. Plaintiff’s filings
demonstrate is able to communicate his complaints and what relief he is se&&aagdingly,

2

for

-

bf IS

O n |

arge

urt

vere




© 00 N o o A wWw N P

N N NN DN DN DN NN R P R R R R R R R
0o ~N o 1N WO N RO o 0o N o 1N N RO

theseMotionsare denied.
1. MOTION FOR COURT ORDER FOR EXxHIBITS (ECF No. 20, 28)

In these MotionsMr. Smith asks the court tessue an order “directingutside sources
(business partners, family etctd send him six écordedalbums certain exhibits related to his
2004 Honda Accord, a disc containing crash photos, videos and pictures of his arreg
documentselated td'the Asset Findes business and potential earningSeé Mot. (ECF No.28)
at 2.

Filing a motion with the court is not the proper procedure for requesting writt@veigc
materials from a partgr nonpartiesto this action Once the court enterssaheduling order, the
parties are permitted to engagediscovery. See Fed. R. Civ. P. 16; LR 1f(b). Discovery
requests must be servedectly on opposing parties, or nonparties who are believed to havs
discoverable information. Once a party or non-party is served with a prepeveliy request he
or she has 30 days to respoaad an additional 3 days for mailingSee Fed. R. Civ. P. 34
Discovery requests and responses should not be filled with the dthetLocal Rules of Civil

Practice foithis court also state:

Unless otherwise ordered by the Court, written discovery, including responses
thereto, and deposition transcripts, shall not be filed with the Court. Originals of
responses to written discovery requests shall be served on the/parsgrved the
discovery request and that party shall make such originals availablepaethal
hearing, at trial, or on order of the Court.

LR 26-8.

The ourt deniesSmithis Motions because theylo not follow the proper discovery
procedures. If the district judge rules on the pendiiegjon to DismisS(ECF No.15) filed by
DefendantSeymoreand determines th&mith has stated a plausible clabme court will enter a
Scheduling Order allowindiscovery in this cag® begin. Only then mayir. Smithserve written

discovery requests on Defendant and-partiesseeking relevandocumets, information, and

evidence to support his claim&mith should carefully review the discovery rules contained |i

Rules 26-36 and 450f the Federal Rules of Civil Procedure and the Local Rules of Practic
ensure that he follows the appropriate procedures for both parties apdmies-to this actian

For the reasons explained,
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IT ISORDERED: Plaintiff Phillip E. Smith’s Motions for Appointment of CoungEICF
Nos.19, 27) and Motion for Court Order for Exhibits (ECF No. 20, 28) are DENIED.

Datedthis 26th day ofOctober 2016.
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PEGGY ATLEEN
UNITED STATES MAGISTRATEJUDGE
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