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BRANDON VERA andPABLO GARZA, on | Case No.: 2:18v-01056RFB-PAL
behalf of themselves and all others similarly
situated,
Plaintiffs,
V.

ZUFFA, LLC, d/b/a Ultimate Fighting
Championship and UFC,

Defendants.

GABE RUDIGER and MAC DANNZIG on Case No0.2:15¢cv-01057RFB-PAL
behalf of themselves and all others similarly
situated,
Plaintiffs,
V.

Zuffa, LLC, d/b/a Ultimate Fighting
Championship and UFC,

Defendants.

l. INTRODUCTION
Before the Court are identical Motions to Disn(IEE€F Nos. 64, 16, 30, 16) the instant
case andmember case2:15cv-01046RFB-PAL, 2:15¢v-01055RFB-PAL, 2:15¢v-01056-
RFB-PAL, and 2:15ev-01057RFB-PAL, as well as Stipulatiorre: Discovery of Electronically
Stored Information (ECF No. 160). For the sakelafity, the Court will refer to the Motion to
Dismiss as ECF No. 64 in the lead caSase No. 2:1%&v-01045RFB-PAL. For the reasons
discussed, the Court DENIES the Motion to Dismiss (ECF No. 64) and GRANTS theiipu

re: Discovery of Electronically Stored Information (ECF No. 160).

. BACKGROUND
A. Factual Background
The followingallegationsare common to all five cases against Defendant Zarithare

drawn from thePlaintiffs’ Complaint (ECF No. 1) i€ase No2:15-cv-01045RFB-PAL.
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Plaintiffs are Elite Professional MMA Fighters (“Bout Class Plaintiffs'g &mose fighters
called “Identity Plaintiffs” (collectively, “Plaintiffs”). Plaintiffs bring th&ction against Defendant
Zuffa, LLC, who operates under the trademark Ultimate Fighting Championship Q. UFe
UFC, which (through the conduct alleged herein) now controls approximately Gb&relvenues
derived from live Elite Professional MMA bouts, promotes and distributes prafestive MMA
bouts through various venues, in the U.S. and internationally. Céripl

Plaintiffs bring antitrust action under Section 2 of the Sherman Act, 15 U.S.C. § 2

treble damages and other relief arising out of Defendant’s overarching antitv@geheme to

maintain and enhance itg) monopoly power (the “Relevant Output Market”) in the market for

promotion of live Elite Professional mixed martial arts (“MMA”) bouts, andr{bhopsony power
in the market for live Elite Professional MMA Fighter services (“ReteVWaput Market”). Compl.
1 1 The relevant geographic market for both the Relevant Input Market and Relatpat G
Market is limited to the United States and, in the alternative, North Amética.

1. Input Market

By dominating the market for live Elite Professional MMA Fightevmes through the
scheme alleged herein (including through lbegn exclusive agreements with MMA Fighter
and other exclusionary and anticompetitive acts), the UFC controls the tdlEhte Professional
MMA Fighters, who are popular with national aentceslid. at 5

The UFC denied actual and potential rivals necessary inputs to run effectivesiprades
MMA Promotion companies, raising their costs and making it impossible for them jmet®n
effectively. As a result of the UFC’s exclusionary sckemultiple actual or potential rivals wery¢
forced to sell to the UFC or exit the market entirédy.q 11.

By following no objectivaanking or titlecriteria, the UFC is able to exert control over i
roster of athletes who risk losing the opportunity to be afforded “title bouts” or to @anmgaals
an MMA fighter.1d. § 17.

2. Output Market
Defendant acquired and maintained monopoly power in the Relevant Output M

through a series of exclusionary acts, including (a) direct acquisitiorsuafl @r potential rivals

, for
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(who were forced to sell to the UFC because they found it impossible to competdlyrdfigto
the UFC’s anticompetitive scheme), as well as (b) a multifaceted scheme toamgphd&oreclose
competition by leveraging the UFC’s market dominaro®cluding its tightfisted control over
the supply of Elite Professional MMA Figinge—to block actual or potential rivals from accessir]
inputs.id. 1 9
B. Procedural History
On June 4, 2015, the five abewaptioned cases were transferred into this District pursy
to an order transferring them from the Northern District of CaliforRiaintiffs and Defendant
filed a Notice of Related Cases in all five cases. ECF Order No. 101 at 2.
The Court summarizes the procedural history for the lead case;\2AE45RFB-PAL,
below:
On December 16, 2014, Plaintiffs filed their Complaint in Nerthern District of
California. ECF No. 1.
On January 30, 2015, Defendant filed a Motion to Transfer case. ECF No. 31.
On February 10, 2015, Plaintiffs filed a Motion to Consolidate Cases. ECF No. 52.
On February 27, 2015, Defendant filed a Motion to Dismiss. ECF No. 64.
On June 2, 2015, the Northern District of California GRANTED the Motion to Tran
Case to the District of Nevada. ECF No. 93.
On September 25, 2015, the Court held a hearing on the parties’ outstanding moti
the various cases. EQ¥o. 186. The Court issued a minute order stating the following:
e Case no. 2:18v-01045RFB-PAL
0 Motion to Dismis§ECF No. 64)s DENIED;
o Stipulation of Electronically Stored Informatio(ECF No. 160)is
GRANTED,;
e Case no. 2:18v-01046RFB-PAL, Motionto Dismiss(ECF No. 16)s DENIED;
e Case no. 2:15v-01055RFB-PAL, Motion to Dismis{ECF No. 39)s DENIED;
e Case no. 2:15v-01056RFB-PAL, Motion to Dismis§ECF No. 39)s DENIED;
e Case no. 2:15v-01057RFB-PAL, Motion to Dismis§ECF No. 16)s DENIED.
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1. LEGAL STANDARD
A. Sherman Act, Section 2
1. Monopoly

Every person who shall monopolize, or attempt to monopolize, or combine or con
with any other person or persons, to monopolize any part of the trade or commergetlaend
several States, or witlofeign nations, shall be deemed guilty of a felony, and, on convic
thereof, shall be punished by fine not exceeding $100,000,000 if a corporation, or, if any
person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishm
the discretion of the court. 15 U.S.C. § 2.

“To succeed on its claim for actual monopolization under § 2, [plaintiff] must pr
[defendant]: (i) possessed monopoly power in the relevant markets; (ii) byilfoguired or
maintained its monopoly power through exclusionary conduct; and (iii) caused antijongt i
Am. Prof'l Testing Serv., Inc. v. Harcourt Brace Jovanovich Legal & Prof'i¢asioins, Inc., 108
F.3d 1147, 1151 (9th Cir. 1997) (citing Movie 1 & 2 v. United Artists, 909 F.2d 1245, 1254
Cir.1990),cert. denied501 U.S. 1230 (1991)).

a. Monopoly power

“Monopoly power is defined as ‘the power to control prices or exclude competition.” N
proof of exclusionary conduct is not sufficient to prove [defendant’s] dangerous prighabili
success; other proof of market power is requirétafcourt 108 F.3d 51154 (internal citations
omitted).

“Market power may be demonstrated through either of two types of proof. Oneftyj
proof is direct evidence of the injurious exercise of market power. If the filgots forth
evidence of restricted output and supracompetitive prices, that is direct proof ajuttyeto
competition which a competitor with market power may inflict, and thus, of the aceralsexof

market power."Rebel Oil Co. v. Atl. Richfield Co., 51 F.3d 1421, 1434 (9th Cir. 199%he

morecommon type of proof is circumstantial evidence pertaining to the structure ofatket.
To demonstrate market power circumstantially, a plaintiff must: (1) defineldhent market, (2)

show that the defendant owns a dominant share of that marke{3yastiow that there areg
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significant barriers to entry and show that existing competitors lack gaeitato increase their
output in the short runJd.

“A ‘market’ is any grouping of sales whose sellers, if unified by a mondpolisa
hypothetical cdel, would have market power in dealing with any group of buydds."Stated
differently, a ‘market’ is the group of sellers or producers who have the ‘actpatential ability

to deprive each other of significant levels of businedd.(internal citation omitted)First and

foremost, the relevant market must be a product market. The consumers do nothdefine t

boundaries of the market; the products or producersldio(€iting Brown Shoe v. United States

370 U.S. 294, 325 (1962)Becond, the mrket must encompass the product at issue as well &
economic substitutes for the produdd: “Third, although the general market must include
economic substitutes, it is legally permissible to premise antitrust allegations anaxrlsety’ld.

Regarding dominant share, the Ninth Circuit has held thataaKet share of 44 percent i
sufficient as a matter of law to support a finding of market power, if entnielmare high and
competitors are unable to expand their output in response to eonpretitive pricing. Rebel Oil
51 F.3d at 1438.

“Entry barriers are ‘additional loagun costs that were not incurred by incumbent firn
but must be incurred by new entrants,’ or ‘factors in the market that detemdniypermitting
incumbent firmsa earn monopoly returns.1d. at1439 (internal citations omitted)The main
sources of entry barriers are: (1) legal license requirements; (2) cdrarokssential or superiof
resource; (3) entrenched buyer preferences for established brands;jt@d)ncagket evaluations
imposing higher capital costs on new entrants; and, in some situations, (5) econoroéds.’df

Id. “To justify a finding that a defendant has the power to control prices, enmtigreanust be

s all

A

\"ZJ

significant—they must be capable obnstraining the normal operation of the market to the extent

that the problem is unlikely to be selbrrecting.”ld. On the other hand, “[Bfriers to entry are
insignificant when natural market forces will likely cure the problem.”
b. Willfully acquired/maintained through exclusionary

conduct
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The second factor in determining a monopoly focuses on whether defendant “wil
acquired or maintained monopoly power by engaging in predatory or anticougpebttiduct
designed to destroy competition.” Movie 128. United Artists Commc'ns, InQ09 F.2d 1245,
1255 (9th Cir. 1990).

Determining what constitutes exclusionary conduct can be complex. “Under thef be

circumstances, applying the requirements of § 2 ‘can be difficult becausméhes of illicit

exclusion, like the means of legitimate competition, are myridiizon Commc'ns Inc. v. Law

Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 414 (2004) (internal citation omitted).

example, “[tlhey may involve a ‘course of dealing’ that, even ififaole, indicates a ‘willingness
to forsake shorterm profits to achieve an anticompetitive endRdc. Bell Tel. Co. v. Linkline

Commc'ns, Ing.555 U.S. 438, 458 (2009) (quoting Trinko, 540 U.S. at 409).

In the Ninth Circuit, there must be a “prelinary showing of significant and metiean
temporary harmful effects on competition (and not merely upon a competitor or c)stwefae

these practices can rise to the level of exclusionary conduet.”Prof'l Testing Serv., Inc. v.

Harcourt Brace Jovawvich Legal & Prof'| Publications, Inc108 F.3d 1147, 1151 (9th Cir. 1997).

Such conduct may be inferred. For example, “[tlhe showing of a possible split agtasrmne
piece of circumstantial evidence from which a jury may infer a willful acqumsitionaintenance
of monopoly power. Market share is another. The fact that [defendant] acquired itepn@titor
[], thus eliminating its only serious competition in the market, is further ewedencant:
competitive conduct on the part of [defendant§l’ In that case, the Ninth Circuit dismisse]
defendant’s motion for summary judgment.

However, certain acts, such as discount pricing alone, may not rise to theofley
exclusionary conduct: “the exclusionary conduct element of a claim atsidgr 8 2 of the
Sherman Act cannot be satisfied by reference to bundled discounts unless the dissalirits
prices that are below an appropriate measure of the defendant's Castsatle Health Solutions

v. PeaceHealib15 F.3d 883, 903 (9th Cir. 2008).

c. Caused antitrust injury

fully
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“To show antitrust injury, a plaintiff must prove that his loss flows from an@npetitive
aspect or effect of the defendant's behavior, since it is inimical to the anatnssto award
damages for losses stemming from acts that do not hurt competition. If the lojusyffom
aspects of the defendant's conduat #re beneficial or neutral to competition, there is no antitn
injury, even if the defendant's conduct is illegal per Rebel Oi|l 51 F.3d at 1433.

“In deciding whether the plaintiff was injured by an anticompetitive aspedteuat ef the
defendatis behavior, care must be taken in defining ‘competition.” Competition consrstaloy
among competitors... But reduction of competition does not invoke the Sherman Act untilst |
consumer welfare.ld.

2. Monopsony

The Supreme Court characterizes@psony as follows: “Monopsony power is mark
power on the buy side of the market. As such, a monopsony is to the buy side of the markg
a monopoly is to the sell side and is sometimes colloquially called a ‘buyer's maiiop

Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 320 (2007).

ust

a

Citing Weyerhaeuserthe Ninth Circuit found that “[tlhe Supreme Court has made

clear...that because antitrust law operates to correct all distortions of compétiiondemns
market actors whoistort competition, whether on the buyer side or seller side ... Accordin
the Court has long understood the Sherman Act to condemn buyer side qadigistiia ex rel.

Harris v. Safeway, In¢651 F.3d 1118, 1161 (9th Cir. 2011)

While monopsonies anchonopolies share many similarities, there are circumstance

which only monoponistic, but not monopolistic behavior, is alleg8éeUnited States v. Syufy

Enterprises903 F.2d 659, 663 (9th Cir. 1990Q]f significance is the government's concessid
that [the defendant] was only a monopsonist, not a monopolist. Thus, the governmenthaitgy
[the defendant] had market power, but that it exercised this power only against itersuffipt
distributors), not against its consumers (moviegoers).”

In Syufy, the Court noted that “[w]hile it is theoretically possible to have a middlerhan
is a monopolist upstream but not downstream, this is a somewhat counterintuitiveos¥éhgy

if he truly had significant market power, would Raymond Syufy have chosen to take géwvaint

oly,
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the big movie distributors while giving a fair shake to ordinary people? And why do
distributors, the alleged victims of the monopolization scheme, think that Raymondi$Stiué
best thing that ever happened to the Las Vegage market? The answers to these questions
significant because, like all antitrust cases, this one must make economit kknse.

In this case, as iWeyerhaeuseithe Plaintiffs allege that the Defendant engaged in b
monopolistic and monopsonistic behavior. The Supreme Court apbkesnonopoly test
regarding predatory pricing, to their analysis of whether the Defendant engagewmopsony:
“The general theoretical similarities of monopoly and monopsony combined witheibietica
and practical similarities of predatory pricing and predatory bidding comwiscthat our two
pronged Brooke Group test should apply to predabotging claims.’"Weyerhaeuseb49 U.Sat
325. Therefore, the Court applies the standard for monopoly under Section 2 of the Sherm{

B. Motion to Dismiss under Rule 12(b)(6)

An initial pleading must contain “a short and plain statement of the claim showing tha

pleader is entitled teelief.” Fed. R. Civ. P. 8(a)lhe court may dismiss a complaint for failing t

state a claim upon which relief can be granted. Fed. R. Civ. P. 12(b)(6).

In ruling on a motion to dismiss, “[a]ll wefileaded allegations of material fact in the

complaint are accepted as true and are construed in the light most favorable to-rinevimgn

party.” Faulkner v. ADT Sec. Servs., Inc., 706 F.3d 1017, 1019 (9th Cir. 2013) (citations omi

To survive a motion to dismiss, a complaint need not contain “detailed factuatialiega

but merely asserting “labels and conclusions'asformulaic recitation of the elements of a cau

of action™ is not sufficient, Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quddelt Atlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “As a general rule, a district court may not cofr

any material beyond the pleadings in ruling on a Rule 12(b)(6) motion.” Lee v. Cityo®f

Angeles 250 F.3d 668, 688 (9th Cir. 2001) (citation and internal quotation marks omitted).
C. Motion to Dismiss a Sherman Act Claim
“In order to state a valid claim unddre Sherman Act, a plaintiff must allege that tH

defendant has market power within a ‘relevant market.” That is, the plainisff alege both that

the
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a ‘relevant market’ exists and that the defendant has power within that rhat&etcal Indus.,

Inc. v. Ikon Office Solution, 513 F.3d 1038, 1044 (9th Cir. 2008).

“There is no requirement that these elements of the antitrust claim be pled wifilcisp&c
Newcal 513 F.3d at 1045'An antitrust complaint therefore survives a Rule 12(b)(6) moti
unless itis apparent from the face of the complaint that the alleged market suffsied edal
defect. And since the validity of the ‘relevant market’ is typically a factwmheht rather than
legal element, alleged markets may survive scrutiny under Rule 12(b)(6) saoldpetutl testing
by summary judgment or trialltl. SeeCost Mgmt. Servs., Inc. v. Washington Natural Gas C

99 F.3d 937, 950 (9th Cir. 1996) (“In order to survive a motion to dismiss under Rule 12(b)(

antitrust complaint ‘need ophllege sufficient facts from which the court can discern the elemg
of an injury resulting from an act forbidden by the antitrust laws.” CM&isplaint should not be
dismissed unless it appears beyond doubt that CMS can prove no set of facts trofutgpmaim

which would entitle it to relief”) (quotindNewman v. Universal Picture813 F.2d 1519, 1522

(9th Cir.1987), cert. denied, 486 U.S. 1@%988).;SmileCare Dental Group v. Delta Dental Plan

of California, Inc., 88 F.3d 780, 783 (9th Cir.1996)).

“There are, however, some legal principles that govern the definition of an ant
‘relevant market,” and a complaint may be dismissed under Rule 12(b)(6) if the culmpl

‘relevant market’ definition is facially unsustainabldléwcal 513 F.3d at 1045.

IV.  DISCUSSION
Defendant makes three main arguments as to why the case should be dismissedlen(
12(b)(6). The Court addresses each argument below.
A. Strong Competition v. Antitrust Violation
While Defendant attempts to characteriteedwn behavior as “strong competitionkiet
Court does not construe Plaintiff€omplaint to allege that Zuffa's behavior merely “strong
competition.” Rather, Plaintiffs argue that Zuffa’s conduct “has foreclosed ¢tibimpeand

thereby enhanced and mi&ined the UFC’s monopoly power in the Relevant Output Market {
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monopsony power in the Relevant Input Market.” Compl. at h&se claims staten antitrust
violation. The Court rejects Defendant’s first argument.
B. Properly Defined Relevant Markets

Because the Court construes the need for a plaintiff alleging a Shern@ecion 2 claim
to define a “relevant market” in order to survive a motion to dismiss, the Court$atziaention
on this specific argumenbeeNewcal 513 F.3d at 1044-45.

In their Complaint, Plaintiffs refer to two relevant markets: “live Elite ProfessiohaAM
bouts (the ‘Relevant Output Market’), and ... live Elite Professional MMA Fighteices (the
‘Relevant Input Market’).” Compl. at § 4. Plaintiffs define “Elite Prafesal MMA Fighter” as
the following: “any Professional MMA Fighter who has demonstrated sucttessigh
competition in local and/or regional MMA promotions, or who has developed significamt py
notoriety amongst MMA Industry media and the consuming audience through demdns
success in athletic competition. All UFC Fighters are Elite Professional Migitdss.” Compl.
1 30(d).

Defendants argue that “[bJoth of Plaintiffs’ market definitions are dase what the
Complaints describe as ‘Elite Profesgab MMA fighters,” a term not used in the industry an
apparently created solely for the purpose of this litigation. Plaintiffs do noieddé® contours of
these markets, particularly in what distinguishes an ‘Elite’ fighter frorard®nofessional MMA
fighters, in any understandable, much less a legally cognizable, way.” MotisBiatnl7. In
support of this argument, Zuffa argues that “courts have repeatedly rejdetagta to define
narrow antitrust markets by subjective, vague terms purportingflect alleged qualitative
differences because such distinctions are “economically meaningless whertetleaachks are

actually a spectrum of price and quality differences.” Mot. Dismiss atitig(In re Super

Premium Ice Cream Distrib. Antitrust Lgti 691 F. Supp. 1262, 1268 (N.D. Cal. 1988)).

The Court finds that Defendant cites to no controlling case law, and that on the ¢or
the Ninth Circuit has held that, with regards to the requisite specificity ai¢eddefine the
“relevant market” ira Section 2 Sherman Act claim, “[a]n antitrust complaint [] survives a R

12(b)(6) motion unless it is apparent from the face of the complaint that the allagext suffers
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a fatal legal defect. And since the validity of the ‘relevant market’ isdlp a factual element
rather than a legal element, alleged markets may survive scrutiny umnéet Zb)(6) subject to
factual testing by summary judgment or triddléwcal 513 F.3d at 1045. Here, Defendant do
not argue that the Complaint suffers frofaeial deficiency. Rather, Defendantemhpts to argue
that the term “te” is subjective and vague.

Plaintiffs argue that the “Elite” designation is well understood in the indu@pp’n at 5.
Plaintiffs argue that the UFC has cornered the “elite’ketaAs a result, Plaintiffs allege that “thq
UFC controls the talents of Elite Professional MMA Fighters, who are popularnational
audiences.” Compl. at 1 5. This is supported by allegations that “[w]ithotickeg MMA Cards
with Elite ProfessionavIMA Fighters, MMA Promoters are unable to generate sufficient puk
demand to lock down sponsors and venues large enough to generate enough revenixs tg
to offer sufficient bout purses that would enable them to attract Elite Roofes8IMA Fighters.”
Compl. at 1 108.

Plaintiffs also argues that “the MMA industry itself distinguishes Elite from-Elde
Fighters: the UFC has identified its fighters as “eljtejel;” investment analysts like Moody's
describes UFC’s market dominance based on its ‘elite’ fighters; and figfaardlogs and
websites use the same terms.” OpalI®6, n.6.

Last, the Plaintiffeaargue and the Court agrees, that the Supreme Court has recogj
distinctions in different levels of athletic competitions to constituteelevant market for the
purpose of the Sherman Act: “championship boxing is the ‘cream’ of the boxing busimkess, 2
is a sufficiently separate part of the trade or commerce to constitute the refeadet for

Sherman Act purposes.” Intl Boxing Club of N. Y., Inc. v. United States, 358 U.S. 242,

(1959). This finding was supported by the large gap between the championship and
championship markets such as: average revenue; the costs of televisionaugimses for movie
rights compared to the naxistence of nothampionship picture rights; and the amount th
spectators pay for tickets to championship fights than for nontitle fightst 250-51.

Defendant replies by arguing that, in these cases, the market was defuret“alyjective,

clearly definable categories such as particular leagudsiatig, or events.” Reply at 10.
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The Court understands that distinctions of elite andalibe status, the “relevant market,

will vary from sport to sportSeeUnited States v. E. I. du Pont de Nemours & Co., 351 U.S. 3

404 (1956) (“The ‘market’ whiclone must study to determine when a producer has mono
power will vary with the part of commerce under consideration.”). To findiveiehe Plaintiffs
defined a relevant market within a sport, therefore, the Court must take into catnsdaow
athlges in their respective fields are ranked with regards to one another.

Plaintiffs dlegesthat through UFC's monopolistic/monopsonistic power over the rele
input and output markets, the UFC has created the exact championship league held to
relevant maket in other sporting contexts: “The UFC is an individual sport that iss
championship titles to athletes competing in, and winning, title bouts. The UFC dollow
independent ranking criteria, nor does it establish any objectivaaifiderobtaining a title bout.
By following no objective criteria, the UFC is able to exert considerableataver its roster of
athletes who risk losing the opportunity to be afforded ‘title bouts’ or to earn aéisiag MMA
fighter.” Compl. 17. The Court herefore finds that the Plaintiffs’ relevant market is sufficig
for Section 2 purposes. Plaintiffs allege that the elite market is captured byané-Mat elite
status is reflected in part by the amount of media attention elite MMA fightaiseec

Second and related, Defendant argues that “Plaintiffs’ alleg#tiain‘all or virtually all . .

. Elite Professional MMA fighters’ are under contract to the UFC is just a tgyttdocreate a
singlebrand market comprised solely of UFC fighters under fa@raiit name.” Mot. Dismisat

18-19. In support othis argument, Defendant argues that “Courts’ acceptance of such cirg
singlebrand markets ‘are, at a minimum, extremely rarkl’” (quoting_Apple, Inc. v. Psystar

Corp., 586 F. Supp. 2d 1190, 1198 (N.D. Cal. 2008).

The Court finds this argument unpersuasive. Plaintiffs’ theory is that the UFACdnaised

monosopnistic power over the Elite Fighters services market, which nelgesssans that the

market is a singkdrand market. FurtheRefendantdils to cite to controlling case law in suppor

of its position.Therefore, the Court rejects Defendant’s argument that the term “elite” is so \
or circular as to render Plaintiff's relevant market “legal defective.’d'8imce the validity of the

‘relevant market’ is typically a factual element rather than a legal element, allegkeetsnrmay
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survive scrutiny under Rule 12(b)(6) subject to factual testing by sumondgynent or trial.”
Newcal 513 F.3d at 1044.
C. Specificity of Anticompetitive Conduct

Third, Zuffa argues thatl) exclusive dealing arrangements are common, procompetit
and an integral feature of the spgoand entertainment business2s Plaintiffs failed to allege
specific facts plausibly showing that Zuffa’s exclusive dealing arrangsrfaeaclose competition
in either relevant market. Zuffa further argues that Plaintiffs fail to shabstantial foreclosure
of athletics; foreclosure in competition for exclusive contracts; duration bfsxity; percentage
of market foreclosure; foreclosure of event venues; substantial foreclospe@nsbrs; substantia
foreclosure ofelevision distribution outlet@and3) the UFC has no duty to deal with competitor
Because the Court does not construe Plaintiffs’ Complaint to argue thamuBiC'deal with”
competitors but, rather, Plaintiffs argue that UFC’s behavior is anticompetitie Court
addresses only the first two arguments.

As stated previouslyt6 state a valid claim under the Sherman Act, a plaintiff must all
that the defedant has market power within a ‘relevant markéiétvcal 513 F.3d at 1044. “There]
is no requirement that these elements of the antitrust claim be pled with specificigt.”’1045.
Therefore the Plaintiff need not plead specific facts plausibly slgowhat the exclusivity
provisions in Zuffa’s contracts are anticompetitiRather, in the Ninth Circuit, there must be
“preliminary showing of significant and mot@antemporary harmful effects on competitio
(and not merely upon a competitor or cusén)’ before these practices can rise to the level

exclusionary conductAm. Prof'l Testing Serv., 108 F.3d at 1151. Such conduct may be infe

for example, by market shadé. “[E]xclusive dealing arrangement violates Section 1 only if

effectis to ‘foreclose competition in a substantial share of the line of commeemtealf Alied

Orthopedic Appliances Inc. v. Tyco Health Care Grp. LP, 592 F.3d 991, 996 (9th Cir. 2010).

Plaintiffs identity various clauses in UFC’s exclusivity contracts @natanticompetitive.
SeeCompl. 1 113These contracts contain an “Exclusivity Clause,” which restricts fightems f
appearing in other rival MMA events and includes various terminatiomx@edsion clauses tha

can be triggered at the UFC’s sole disore thereby effectively extending thexclusivity
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provisions indefinitely.Compl. § 113(a). The “Champion’s Clalisprevents fighters from
soliciting competing bids from oth&MA Promotions even after the end of his or her origin
UFC contract termld. 1113(b) The “Right to First Offer” and “Right to Match” Clauses, graf
the UFC theoption to match the financial terms and conditions of any offer made to a UFErFi
for an MMA bout even after the Fighter’'s contract has expiced[113(c). The “Anidlary Rights
Clausé grants the UFC exclusive and perpetwatldwide personality and Identity rights not onl
of the UFC Fighter, but of “all persons associatgth” the athlete, in any medium, including
merchandising, video games and broadcasts, and for all other commercialepuros
preventing MMA Fighters from financially benefiting from treputations that they built during
their MMA careers even after death, and locking UFC Fighters aetvehues generated by th
exploitation of their Identies, including after the term of the contrddt.§113(d) The “Promotion
Clause” requires UFC Fighters to attend, cooperate and iastist promotion of bouts in which
they fight and, as required by the UFy other bouts, eventdyroadcasts, presenferences and
sale of merchandise, for no additional compensatidn.f113(e). Last, contracts contain
“Retirement Clause,” which gives the UFC the power “to retain the rightsdtred fighter in
perpetuity.”ld. 1113(f).

al
nt
yht

D

Defendant argues that its exclusive dealing agreements are insufficient toslestabli

anticompetitive behavior, particularly in the competitive sports context and #aatiffd must
allege facts showing that the “effect is to ‘foreclose competition uwbatantial share of the ling
of commerce affected.’Allied Orthopedic Appliances Inc. v. Tyco Health Care Grp., LP, 5

F.3d 991, 996 (9th Cir. 2010).

However, Plaintiffs allege multiple acts thas a whole, constitute an anticompetitiv
scheme. Exclusive dealing arrangements are but a part of this sdfmnexample, Plaintiffs
allege thatUFC’s exclusionary scheme included the use of threats, intimidation, andtiatal
against MMA fighters who work with or for woudde rivals or speak out againsetUFC.Compl
11 11619. Therefore, Defendant has, “by successfully eliminating and impairingalaot
potential rivals in the Relevant Output Market ... garnered and maintained unrivajathbay

power vis-avis Elite Professional MMA Fighters.” Compl.1.1. Last, “[tlhe UFC has also use
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its ill-gotten power in the Relevant Markets to restrict its actual or potential ricalsssto top

guality venues, sponsors, endorsements, PPV and television broadcast outlets.” Codapl.

Plaintiffs allege that[tlhe anticompetitive effects associated with [defendant’s] [] monops
power manifest themselves as: artificially suppressed compensation foPiBligssional MMA
Fighters in the Bout Class, and the improper expropriation of Elite Professional Rigiters’
Identities, resulting in artificial underpayments (including #palyment) to UFC Fighters in thg
Identity Class.” Compl. § 107. As a result, Plaintiffs further argue that tfem8ent “now controls
approximately 90% of the revenues derived from live Elite Professional MMA bdadsapl.
7.

As the Ninth Circuit has held, “in the antitrust context, the ‘character and efffec
conspiracy are not to be judged by dismembering it and viewing its sepaitatebpaonly by
looking at it as a whol& Costco Wholesale Corp. v. Maleng, 522 F.3d 874, 886 (9th Cir. 2(
(quoting_Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 699 (1962)).

Defendant replies by characterizing these various allegations as a “monaplo}$/\which
it argues isinsufficient to establish anticompetitive carat. However, Defendamverlooks the
scheme that Plaintiff alleges, and concerns itself instead with the validitg ekclusive dealing
agreements. Defendant argues that, because exclusive dealing arrangements tre &uak
scheme should be deemed such. Reply at 4.

The Court disagrees with the contention that a single element of a scheme, rhbdged
legal the conduct as a whole. One of the cases Defendant cites in its own getiEetlaim:
“it would not be proper to focus on specific individual acts of an accused monopolistefindieag
to consider their overall combined effect. ... We are not dealing with a mathemata@ébegwe
are dealing with what has been called the ‘syiséogeffect’ of the mixture of thelements.City

of Anaheim v. S. California Edison Co., 955 F.2d 1373, 1376 (9th Cir. 1992). Only where “w

shown is a number of perfectly legal acts, [does] it become[] much more ditbduhd overall
wrongdoing” Id.

111

111
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The Court therefore finds that, as a whole, Plaintiffs plead facts showintp¢hstiteme
is anticompetitive such that the “effect is to ‘foreclose competition in a substaatialdtihe line

of commerce affected.’Allied Orthopedic, 592 F.3d at 996.

D. Ancillary Rights and Reduced Competition

Specifically, Zuffa argues thatl) name and likeness licenses are common gnd

procompetitive2) contractual restrictions on the use of the UFC name and marks are the legitimat

exercise of Zuffs intellectual property rights and are not anticompetitive; and 3) Plainti
identity rights claims do not state an antitrust violation.

Applying the analysis above regarding exclusive deatiogtracts which include the
ancillary rights clausehe Court finds that as a whole, Plaintifigvepledfacts showing that the
scheme is anticompetitive such that the “effect is to ‘foreclose competition irstastidd share

of the line of commerce affectedAllied Orthopedi¢c 592 F.3d at 996n light of the sufficiency

of the allegations of the Complaint, and given the pleading standard set out in. Ead. R.
12(b)(6) and with regards to the Sherman Act in particular, the Court finds thefRldiatie
sufficiently stated the second factor ofSaction 2 claim: that the Defendant maintained
monopolistic/monopsonistic power by allegedly anticompetitive behavior.
E. Anticompetitive Effect of Zuffa’s Acquisitions

Defendant argues that) dl but one of the acquisitions that Plaintiffs discussumed
outside the applicable fowear statute of limitations; 2) Plaintiffs have not pled facts show
plausible high barriers to entry in the promotion of MMA bouts; 3) Plaintiffs have ndtapig
specific, plausible allegations from which the court could conclude that tkefStde acquisition
had any anticompetitive effect; and 4) Plaintiffs fail to plead specific factwisgahat the
acquisitions have reduced output.

At the pleading stage, the Court need only find that the Plaintiffs haveefl]lesufficient
facts from which the court can discern the elements of an injury resultingaficant forbidden

by the antitrust laws.'Cost Mgmt. Servs., Inc. v. Washington Natural Gas Co., 99 F.3d 937,

(9th Cir. 1996). “To show antitrust injury, @aintiff must prove that his loss flows from ai

anticompetitive aspect or effect of the defendant's behavior” Reh&10H.3d at 1433
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Plaintiffs allege multiple antitrust injuries: “As a result of the UFC’s scheme:
compensation associated with fighting in MMA bouts to members of the Boutl@isgeen and
continues to be artificially suppressed, and (ii) the Identities of UFC dfgylabntinues to be
expropriated and compensation by the UFC and its licensees for the expomiagxploitation
of and right to exploit Identities of the members of the Identity Class has bé@&oatinues to be
artificially suppressed. In addition, the anticompetitive effects@ftRC’s exclusionary schemg
in the Relevant Markets include, inter allg: reduced ompetitiveness of live Elite Professions
MMA events;B) artificially suppressed output in the Relevant Output Market, including redd

number of live Elite Professional MMA bouts than would exist in the absence of thencjeall

anticompetitive schemend, C) artificially suppressed demand in the Relevant Input Market.

Compl. 1 151.

In light of these alleged injuriethe Court finds that the Plaintiff has sufficiently plegd

antitrust injuries sufficient to survive a motion to dismiss.

V. CONCLUSION
IT IS ORDERED thatin the following:
Case no. 2:18v-01045RFB-PAL Motion to Dismiss(ECF No. 64)is DENIED;
Stipulation of Electronically Stored InformatiggCF No. 160)s GRANTED;

Case no. 2:15v-01046RFB-PAL, Motion to Dismis{ECF No. 16)s DENIED;

Case no. 2:15v-01055RFB-PAL, Motion to Dismis§ECF No. 39)s DENIED;

Case no. 2:15v-01056RFB-PAL, Motion to Dismis§ECF No. 39)s DENIED;

Case no. 2:15v-01057RFB-PAL, Motion to DismisfECF No. 16)s DENIED.

RICHARD F. BOULWARE, I
UNITED STATES DISTRICT JUDGE

DATED: October 19, 2016.
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