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egas, LLC v. Cigar Row, LLC

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

WYNN LAS VEGAS, LLC,

Plaintiff,
2:15<¢v-01079RJGCWH

VS. ORDER

CIGAR ROW, LLC

Defendant

This case arises from an alleged breach of contract between a vendor and vendee
Pending before the Court is a Motion for Summary Judgment (ECF No. 22) filed byfiPlaint
Wynn Las Vegas, LLC (“Wynn”). Fahe reasons given herein, the Motion is granted in part
denied in part.

l. FACTS AND PROCEDURAL HISTORY

Cigar Row, LLC (“Cigar Row”) is a South Carolina company that wholesajesscand
cigarrelated products to businesses that then sell those products to consumers. In late 20
Cigar Row solicited Wynn to wholesale cigars and related products for Wympsrpes in Las
Vegas. Brown Dep. 20:2-23, ECF No. 22 at 29.) Wynn requires prospective vendors to re

online to provide certain information and guarantdesaf28:8-19, ECF No. 22 at 33;

Registration Portal, ECF No. 22 at 108endors that register online agree to follow the terms

and instructions of the Wynn Las Vegas Retail Vendor Compliance Guide (“Cagwlia
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Guide”). (Registration Brtal, ECF No. 22 at 105.) Cigar Row registered online with Wynn,
indicating it was licensed to operate only in South Carolina. (RegistrationNBCH at 16.
Cigar Row sold cigars to Wynn from 2012 to 2014.

The Compliance Guide contains several provisions that require vendors to comply
applicable federal, state, and local laws and regulations. For example, iésegndors to
obtain licenses necessary for conducting business in the State of Nevada. é6oeBliide 8,
22-23, ECF No. 22 at 110, 124-25.) It also requires vendors to inform Wynn if at any timg
are not in compliance with the terms of the Compliance Guidleat(23.) Nevada law prohibits
wholesale dealers of “other tobacco products” (“OTP”) from engaging in lsssiméevada
without obtaining a license as a wholesale deatsINRS 370.445, and it requires wholesale
dealers to collect and pay a thirty percent tax on OTP purchased in theesthlie S 370.450.

Wynn alleges that Cigar Row breached its contract with Wynniloygféo obtain a
license to operate in Nevada and by failing to pay $136,008.99 in OTP taxes, which Wynn
required to pay to the statéafvrenceDecl. | 4, ECF No. 22 at 184; Check, ECF No. 22 at)1
Wynn also alleges that Cigar Row made various misrepresentations aboxeshartd failed to
inform Wynn that it was not licensed in Nevada and was not paying OTP taxes. Wygsthar
following claims against Cigar Row: (1) breach of contract; (2) breach amnibleed covenant
of good faith and faidealing; (3) intentional misrepresentation; (4) negligent misrepresenta
and (5) unjust enrichment (alternative to breach of contract). Wynn moves the Coarttto gr
summary judgment in its favor as to all claims.

. LEGAL STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge

dispute as to any material fact and the movant is entitled to judgment as a matter BethviR.

Civ. P. 56(a). Material facts are those which may affect the outcothe ohseSeeAnderson v.
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Liberty Lobby, Inc.477 U.S. 242, 248 (1986A.dispute as to a material fact is genuine if thef
is sufficient evidence for a reasonable jury to return a verdict for the nonmovtggSese idA
principal purpose of summarydgments “to isolate and dispose of factually unsupported
claims.” Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

In determining summary judgment, a court uses a bustgting schemeThe moving
party must first satisfy its initial burdefiWhen the party moving for summary judgment woul
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directed verdict if the evidence went uncontroverted at til@K.R. Transp. Brokerage Co. v.
Darden Restsinc., 213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted).In contrast, when the nonmoving party bears the burden of proving the claim or
defense, the moving party can meet its burden in two ways: (1) by presentingceuiaieegate
an essentiatlement of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to establish an element essentia patty’s case on
which that party will bear the burden of proof aaltriSee Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986)o establish the existence of a fadtdispute, the
opposing party need not establish a material issue of fact conclusivelyawaislit is sufficient
that ‘the claimed factual dispute be shown to require aqujydge to resolve the parties’
differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09
F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary

judgment by relying solely on conclusory allegations unsupported by SsssTaylor v. List
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880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertiol
allegations of the pleadings and set forth specific facts by producing congetience that
shows a genuine issue for tri8eeFed. R. Civ. P. 56(elelotex Corp.477 U.S. at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249. The evidence of the nonmovantasde believed, and all justifiable inferences ar
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.
Notably, facts are only viewed in the light most favorable to the non-moving partg tieee is
a genuine dispute about those faBtsott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonableness test, where a palgreevs so clearly
contradicted by the record as a whole that no reasonable jury could believe it, “shooloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1. ANALYSIS

A. Breach of Contract

1 Legal Standards

A plaintiff must prove four elements to succeed on a claim of breach of conggct: “
formation of a valid contract; (2) perfoamce or excuse of performance by the plaintiff; (3)
material breach by the defendant; and (4) damageguerre v. Nevada Sys. of Higher Educ.
837 F. Supp. 2d 1176, 1180 (D. Nev. 2011). “Basic contract principles require, for an
enforceable contract, affer and acceptance, meeting of the minds, and considerdiay.V.
Anderson119 P.3d 1254, 1256 (Nev. 2005). “[T]o enforce a contract at law, the offer must
sufficiently definite or must call for such definite terms in the acceptaratethth perdrmance

required is reasonably certaih.aguerre 837 F. Supp. 2dt 1180 (quotingpellman v. Dixon
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63 Cal. Rptr. 668, 670 (1967)). “In order to be sufficiently definite, the parties must haee a
to all material terms of a contrdctd. (citing Chung v. Atwe]l745 P.2d 370, 371 (Nev. 1987))
2. Analysis

Wynn has proven that Cigar Row breached a contract between them. In late 2011,
Row solicited Wynn to wholesale cigars and related products for Wynn’s propertias i
Vegas. Brown Dep.20:2-23, ECF No. 22 at 29.) Wynn requires prospective vendors to reg
online to provide certain informationd( at 28:8—19, ECF No. 22 at 33; Registration Portal,
ECF No. 22 at 105.) Vendors that register online agree to follow the terms and instrottihe
Wynn Las Vegas Retail Vendor Compliance Guide (“Compliance Guidd’). Cigar Row
registered online with Wynn and by doing so acknowledged receipt of the Compliaides G
and agreed to follow all of its terms and instructions. (Registration, ECF Nd.1%54
Registration PortaECF No. 22 at 105; Browbep.24:19-26:23, ECF No. 22 at 30-B2t this
point, Cigar Row entered a valid contract with Wynn.

When Wynn sends a purchase order to a vendor, the order states that “ALL PURC
ORDERS . . MUST CONFORM TO THE VENDOR COMPLIANCE GUIDE.” (Purchase
Order, ECF No. 22 at 132.) Brown has read at least one purchase order from beginning tqg
(Brown Dep. 56:19-21, ECF No. 22 at 41.) Also, with each purchase order sent to Cigar R
Wynn sent the most recent version of the Compliance Guide, which BrownBeagnDep.
46:23-47:1, 59:23-60:7, ECF No. 22 at 38-39, 43cédanzardecl. {5, ECF No. 22 at 160
Wynn performed its part of the contract by maintaining a vendor/vendee rdigiavith Cigar
Row, and by paying for the cigars and related products it purchased from Cigai{Seeye.q.
Catanzardecl. § 3, ECF No. 22 at 160; Purchase Order, ECF No. 22 at 132.

The Compliance Guide contains several provisions that require vendorapty aaith

applicable laws and regulations:
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2.17. Vendors represent, warrant and guarantee that all applicable provisions of
federal, state and local laws, ordinances, rules, codes and regulations which are
applicable to the manufacture and/or sale and/or shipping of merchandise
purchased by Wynn Las Vegas (i.e. lead content in crystal ware, fire retardant i
children’s clothing, pre-washed goose down in pillows, etc.) haea bomplied

with . . ..

(Compliance Guide 8, ECF No. 22 at 1)10.

20. ... Vendor represents and warrants that upon execution, and
throughout the term of this Purchase Order . . .

b. Vendorhasobtained offiled all licensesyegistrationsstatements,
compliancecertificatesand permitsas may be requiredby law or other
governmental authorityncludingwithout limitation the Nevada Gaming
Control Act.

d. Themerchandiseoveredby this Purchas@®rderwasnot designed,
manufacturedshippedjnstalled,sold or priced in violation of anyfederal,
state, otocallaw.

f. Vendoris aduly organizedandvalidly existingbusines®ntity under the
laws of its stateof incorporatiorandit has obtainedall requisitelicensego
conduct busineds the Stateof Nevada.

g. ...Inthe event that any of the aforementioned representations and
warranties ceases to be true, complete and accurate at afsytjhaeiring the

term of this Purchase Order, Vendor shall promptly notify Wynn Las Vegas in
writing of such default and ah promptly take such action as is necessary to
cure such default. If such default is not cured in a reasonable amount of time,
then in Wynn Las Vegdsic] sole discretion, this Purchase Order may be
terminated immediately upon notice to Vendor.

(Id. at22—-23, ECF No. 22 at 124-25).
Nevada law prohibits wholesale dealers of “other tobacco prodiicigi engaging
in business in Nevada without obtaining a license as a wholesale deadRS 370.445,

and it requires wholesale dealers to collect pay a thirty percent tax on other tobacco

1 “Other tobacco product’ means any tobacco of any description or any productnmadelbacco, other than
cigarettes, alternative nicotipeoducts and vapor products.” Nev. Rev. Stat. § 370.0318.
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products purchased in the stateeNRS 370.450. It is unlawful to sell other tobacco
products without paying the tax. NRS 370.460. When wholesale dealers pay the tax, they
must also submit to the state a remdrthe products they sell. NRS 370.465.

Wynn has adduced evidence showing that from 2012 to 2014 Cigar Row sold cigat
to Wynn without being licensed in Nevada and without remitting mandatory OT® taxe
David Brown, CEO of Cigar Row, stated that CigamRwvas aware of Nevada's OTP
guidelines but chose not to obtain a license with the state and did not pay any OTP tax to
the state from 2011 to 20148rown Dep.114:18-116:25, 184:25-185:3, ECF No. 22 at
58-60, 77-78see alsdCatanzardecl. 6, ECHNo. 22 at 161; Registration, ECF No. 24
at 22 (indicating that Cigar Row was licensed only in South Carolina).) As g i&/sulh
paid $136,008.99 in taxes to the State of Nevada for the cigars that Cigar Row wholesale(
to Wynn. LawrenceDecl. { 4, ECF No. 22 at 184; Check, ECF No. 22 at 186.) Thus,

Cigar Row breached its contract with Wynn by failing to comply with state law gegc
to do by accepting the terms of the Compliance Guide. Cigar Row has not reimbursed
Wynn for the taxes as required by an indemnification clause in the Complianee Sekl
Compliance Guide 1 13, ECF No. 22 at 124))

The evidence Wynn has presented would entitle it to a directed verdict onithis cla
if the evidence went uncontroverted at trial. Cigar Row has failed to present a gesuéne
of material fact that would require the claim to go to trial. Cigar Row does mattelithe
facts identified above; instead, it argues that “the contractual provisiossi@tmsthis case

.. . are so vague and indefinite as to reridem unenforceable.” (Resp-3, ECF No. 24.

2 The indemnification clause requires vendors to “indemnify, defend, dddhomless Wynn Las Vegas . . . fron
and against any and all claims, demands, losses, liabilities, dgroagsss of aitin or expenses (including
reasonable costs and attorney’s fees, which shall be reimbursed as joawedd by, resulting from, or in any
way connected with . . . the acts or omissions of Vendor or Vendor'ssagembloyees, or contractors in
conjuncton with this Purchase Order.” (Compliance Guide, 1 13, at 124).
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It notes the Compliance Guide does not specifically mention a requirement that vendors
register as OTP deatawith the state. Cigar Row’s argument fails, however, because the
Compliance Guide clearly statesdefinite terms that vendors represent that by registering
as vendorsvith Wynn they are already in compliance with all applicable laws and
regulations. The Compliance Guide specifically requires vendors to obtaireaids
required to conduct business in Nevad&eegCompliance Guide 8, 22-23, ECF No. 22 at
110, 124-25.) Although the Compliance Guide does not specifically require vendors to pal
OTP taxes, any vendor who obtains a license to sell OTP would be aware of thecOTP ta
associated with the knse. Indeed, David Brown admitted that Cigar Row was aware of
Nevada’s guidelines for OTP but chose not to obtain a license with the state and did not
pay any OTP tax to the state from 2011 to 2014. (Brown Dep. 114:18-116:25, 184:25—
185:3, ECF No. 22 at 58-60, 77—78.) Nothing about the provisions of the Compliance
Guide at issue is vague or indefinite.

Cigar Row also argues that a genuine issue of material fact exists regheding
parties’ understanding and interpretation of their obligations becausa Bestified that
he did not understand the provisions of the Compliance Guide to require Cigar Row to
register as an OTP dealer. This argument is based on an assertion the Corgéatigs al
rejected—that the contractual terms are vague and indefinite Cldmpliance Guide
clearly requires vendors to be licensed by the state and to comply with akhpghieable
laws and regulations. Any alleged misunderstanding on Brown'’s part might haltedes
from a misunderstanding of the laws with which Cigar Row agreed to comply, but not a
misunderstanding of the Compliance Guide’s provisions, which were clear. And even if
Brown misunderstood the contractual provisions of the Compliance Guide, Cigar Row

would not be excused from honoring thedeeUpton v. Tribilcak, 91 U.S. 45, 50 (1875)
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(“It will not do for a man to enter into a contract, and, when called upon to respond to its
obligations, to say that he did not read it when he signed it, or did not know what it
contained.”);Wallace v. Chafeet51 F.2d 1374, 1377 (9th Cir. 1971Pne who enters a
contract is on notice of the provisions of the contract. If he assents voluntarilyéo thos
provisions after notice, he should be presumed, in the absence of ambiguity, to have
understood and agreed to comply with the provisions as written. This is hornbook contract
law.”).

Wynn has met its burden on summary judgment, and Cigar Row has failed to
present a genuine issue of material fact. The Court grants the motion for summary
judgment in Wynn'’s favor as to this claim.

B. Breach of the Implied Covenant of Good Faith and Fair Dealing

1 Legal Standards

All contracts contain an implied covenant of good faith and fair deairigy. Shaw
Const., Inc. v. Washoe Cty84 P.2d 9, 9 (Nev. 1989). A contractual breach of the covenant
good faith and fair dealing arises when “terms of a contract are litecatiplied with but one
party to the contract deliberately countervenes the intention and spirit of thectontt”
Hilton Hotels Corp. v. Butch Lewis Prods., In808 P.2d 919, 922—-23 (Nev. 1991).

111

111

3 During oral argument on October 6, 2016, the Court noted its inclinatioant grmmary judgment for Wynn o
the breach of contract claim, but expressed reservation with respect tcedalhader NRS 370.450(3), OTP taxe
“must be collected and paid by the wholesale dealer . . . .” Therefore, Cigar Rowdtadjation to collect OTP
taxes from Wynn, meaning that Wynn wolilcely have ended up paying thesputedtaxes anyway.
Notwithstandinghe question of damages, however, the Court indicated it would enteftétsgpanting summary
judgment for breach of contract in favor of Wynn, the result of which woelth award Wynn damages in the
amount of OTP taxes paid, and that it would be upigar Row tatry to assert a claim against Wyrior the
“collection” of the taxesAccordingly, the Courwill grant summary judgentwithout prejudicao Cigar Rows
right tobring a claim in this action or anotheior thecollectionof OTP taxes
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2. Analysis
Wynn cannot prevail on this claim because it argues, and the Court has found, that
Row did not comply with the literal terms of the contract. The determinatioCihat Row
breached its contract with Wynn precludes the possibility of a valid ciabreach of the
covenant of good faith and fair dealing. The Court denies Wynn’s motion for summamyejoid
as to this claim.
C. Intentional Misrepresentation
1 Legal Standards
A plaintiff must establish three elements to prove a claim of intentional
misrepresentation: “(1) a false representation that is made with eitherddgmndr belief that it
is false or without a sufficient foundation, (2) an intent to induce anstigidnce, and (3)
damages that result from this reliariddelson v. Heerl63 P.3d 420, 426 (Nev. 2007). With
regard to the first element, ‘@hsuppression or omission of a material fact which a party is bq
in good faith to disclose is equivalent téatse representation, since it constitutes an indirect
representation that such fact does not éxidt.(internal quotationmarks omitted). With regard
to the third elementthe damages alleged must be proximately caused by reliance on the
original misrepresentation or omissioid.
2. Analysis
To begin, Cigar Row argues that this claim is barred by a jleaestatute of limitations
however, Cigar Row waived this affirmative defense by not affirmatistgting it in itsAnswer.
SeeFed. R. Civ. P8(c)(1). See als®Answer 6, ECF No. 4).
Wynn argues that Cigar row intentionally misrepresented that it was cognlitim
Nevada law by being a licensed OTP wholesale dealer and remitting required @3 Btthe

state. As evidence of this misrepreséatg Wynn points to Cigar Row’s registration as a ven
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and its agreement to follow the Compliance Guide. However, when Cigar Row estssbeat
vendor, it specifically disclosed that it did not have a Nevada business license ainddbat
licensed oly in South Carolina.§eeRegistration, ECF No. 24 at 16.) And although Cigar Rg
certified that it would comply with Nevada law requiring the remittance of OTR tak¢he
time it registered as a vendor it had not sold any products to Wynn and, dsusotyet
required to remit taxes to the state. In other words, by simply registetimguynn, Cigar Row
did not falsely represent that it was paying OTP taxes because at that pathho duty to pay
them. Wynn also presents testimony that Browd f@ssica Catanzaro that Cigar Row was
licensed in Nevada as an OTP wholesale dealer and had been paying all t¢Gataszaro
Decl. 11 #8, ECF No. 22 at 161.) However, Brown made these statements on May 27, 2(
week after Wynn was contacted tne Nevada Department of Taxation, told that Cigar Row
not been payin@TP tax, and canceled all pending purchase orgighsCigar Row. [d. at 1 6
8.) Because Brown’s misrepresentations came after Wynn had already oasbuggs with
Cigar Row, Wynn cannot establiiiat any damages proximately flowed from its reliance
thereon.

Wynn also argues that Cigar Row intentionally concealed the fact that itoives n
compliance with Nevada law. Again, Cigar Row did disclose to Wynn that it wasicemged
to do business in South Carolina. Witle knowledgethat Cigar Row was not licensed in
Nevada Wynn might have inferred that Cigar Row also would not be paying OTP taxes, b
Cigar Row did not affirmatively represent that it would not be paying taxes. Wgsernis
evidence to show that it first became aware that Cigar Row was not @iyigaxes on May

20, 2014, when an auditor from the Nevada Department of Taxation contacted Wyain (

4 The Court can consider Catanzaro’s testimony regarding Brown’s sfattebvecause the statements are not
hearsay under Federal Rule of Evidence 801(d)(2). Brown was speakirgGiE® of Cigar Row when he made
the statements and they thereforelifpias statements ofraopposing party
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6.). Also, Brown testified that Cigar Row did not rewe@lether it was paying OTP taxes on it$

invoices to Wynn because it does not itemize the OTP tax on its invoices. (Bepwh82:16—
183:22, ECF No. 23t 75-76)

Although this evidence shows that Cigar Row failed to disclose to Wynn that it was
paying the OTP tax, it does not show that Cigar Row intentionally concealed or withatld t
fact. It also does not show that Cigar Row concealed its lack of OTP payment &® Viigiao’s
reliance. Wynn argues simply that “[c]ertainly, Cigar Row intended to inducen\éyrely upon
the material misrepresentations and omission,” (Matmm. J12, ECF No. 22), without
adducing any evidence to support its argument. Also, Brown states that Cigar IReedoi¢
was not required to pay the OTP tax and that the responsibility to pay the tax would pass
the customer. (Browbep.182:25-184:16, ECF No. 22 at 75—77.) This evidence could neg
evidence that Cigar Row intentionally induced Wynn'’s reliance.

Wynn has not established that it would be entitled to a dulectrdict at trial. The Court
denies the motion as to this claim.

D. Negligent Misrepresentation

1 Legal Standards

A plaintiff must establish the following elements to prove a claim of negligent
misrepresentation:

(a) a representation that is false;

(b) thisrepresentation was madethe course of the defendant’s business, or in

any action in which he has pecuniary interest;

(c) the representation was for the guidance of others in their business tomssacti

(d) the representation was justifiably relied upon;

(e) this reliance resulted in pecuniary loss to the relying party; and

(f) the defendantdiled to exercise reasonable caJof competence in obtaining
or communicating the information.
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Ideal Elec. Co. v. Flowserve Cor@57 F. Supp. 2d 1248, 1255 (D. Nev. 20@H)ng Bill

Stremmel Motors, Inc., v. First Nat'l| Bank of Nevaids P.2d 938 (Nev. 1978)). Nondisclosure

of material facts that one party has a duty to disclose to the other partyusdherfal
equivalent of a misrepresentatidn.re Agribiotech, Ing.291 F. Supp. 2d 1186, 1191-92 (D.
Nev. 2003).

2. Analysis

To begin, Cigar Row argues that this claim is barred by aye@ap-statute of limitations;
however, Cigar Row waived this affirmative defense by not affirmatisting it in itsAnswer.
SeeFed. R. Civ. P. 8(c)(1)See als®Answer § ECF No. 4).

Wynn has presented sufficient evidence to show that Cigar Row made a false
representation. The Compliance Guide required Cigar Row to promptly notify Wynrtimgwir
at any timdt was not in compliance with the applicable laws and regulati&esQompliance
Guide 1 20(g), ECF No. 22 at 125). State law required Cigar Row to pay OTP taxes on thg
products it was wholesaling to Wynn, which it failed to do. Although Cigar Rowaligiti
informed Wynn that it was not licensed to do business in Nevada, it failed throughout their
business relationship to inform Wynn that it was not paying OTP taxes, whichR&iganad a
duty to do. This nondisclosure is the functional equivalent oeepresentation.

Cigar Row argues that Wynn did not justifiably rely on the misrepresemtébwever,
because Cigar Row notified Wynn that it was not licensed in Nevada. The Coes. Alfsein
knew that Cigar Row did not hold a Nevada license; therefore, it could not have jystiizal
on Cigar Row’s nondisclosure of its lack of compliance with the OTP tax law. Althoiggh C
Row failed in its duty to inform Wynn that it was not paying the tax, Wynn had reasolneteeb
Cigar Row was not paying the tax, and no evidence shows that Wynn investigated @igzthe

Row was paying the tax. Thus, even if Wynn relied on Cigar Row’s misrepreéseitst
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reliance was not justified because it knew Cigar Row was not licensed aefhrthewas likely
not pging OTP taxes.

Wynn has not established that it would be entitled to a directed verdict at trigl.otine
denies the motion as to this claim.

E. Unjust Enrichment

Wynn asserts its unjust enrichment claim only inasmuch as the Court does ndtegrar
motionas to its claim of breach of contract. Because the Court is granting tlos rastio
Wynn’s claim of breach of contract, it does not need to address the unjust enrichimeat cla
this time.

F. Punitive Damages

Wynn asks the Court to award punitive damages. Under Nevada law, the Court mg
award punitive damages “in an action for the breach of an obligation not arising fraactont
where it is proven by clear and convincing evidence that the defendant has tigesf gui
oppression, fraud or malice, expressmplied” NRS 42.005(1). Wynn'’s claims of breach of
contract and breach of the implied covenant of good faith and fair dealiadrans contract;
thus, punitive damages are not available for those claims. Arguably, the athes atise from
obligations separate from the contract at issue here, but Wynn has not proven those claim
shown by clear and convincing evidence that Cigar Row is guilty of oppression, fraoaljcs.
The Court denies the request.
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CONCLUSION
IT IS HEREBY ORDERELDhat the Motion for Summary Judgment (ECF No. 22) is
GRANTED in part and DENIED in part. Summary judgmen®éynn’s breach of contract
claim is grantedvithout prejudice to Cigar Row'right to assert a claiagainst Wynrior the

collection of OTP taxes.

IT IS SO ORDERELDATED: November 28, 2016.

L

/REBERT CMONES
United States Digtrict Judge
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