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e Farm Mutual Automobile Insurance Company

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

JOSE R. LUNA

Plaintiff,

VS 2:15-cv-01104RCINJIK

STATE FARM MUTUAL AUTOMOBILE ORDER

INSURANCE CO,

Defendant

N N N N N e e e e e e e

This case ariseout ofan insurer’s allegeldreach of an underinsured motorist policy.
Pending before the Coug aMotion for PartialSummary Judgment (ECF No. 18jor the
reasons given herein, the Cogrants the motiom part and denies it in part.

l. FACTS AND PROCEDURAL HISTORY

On or about October 13, 2011, Plaintiff Jose R. Luna was involved in an automobil¢
collision with a nornparty in Las \égas, Nevadacausing Plaintifinjury, pain,suffering,and
loss of earning capacitySeeCompl.f11, 7-12, ECF No. 1-1). The n@arty’'sliability
coverage providethe policy limits 0f$25,000, but Plaintiff hashcurred medical expense$
$60,378.15 at the time he filed the Qaaint and expected to incur more medical expenses i
the future. $ee idfT 13, 16).At the time of the collision, Plaintiff was insured by Defendant
State Fam Mutual Automobile Insurance Co. under Policy No. 047 28@8-28B (the

“Policy”). (Id. 1 14). The Policy included an uninsured/underinsured motorist provision (th
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“UIM Provision”) for $25,000 per person and $50,000 per occurrenc&dfendant rejected
Plaintiff's demand to pay the $25,000 policy limits under the UIM Provisitiaring only
$7,800. (d. 11 15, 17-20

Plaintiff sued Defendant in state cofot: (1) breach of contract; (2pntractual breach
of the implied covenant of good faith afair dealing (3) tortiousbreach of the implied
covenant of good faith and fair deali(fqasurance bad faith”); (4) unfair claims practices und
Nevada Revised Statutes section (“NRS”) 686A.310; (5) declaratory reliefé ppdritive
damagesDefendant removed and has now moved for summary judgment against all claim
the first.

. SUMMARY JUDGMENT STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby|nc., 477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if
there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee
id. A principal purpose of summary judgmesntto isolate and disposé factually unsupported
claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a bust#ting scheme The moving
party must first satisfy its initial burderiwhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted). In contrast, when the nonmoving party bears the burden of proving the claim or

defense, the moving party can meet its burden in two ways: (1) by presentintcevini@egate
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an essentiatlement of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to establish an element esserntia patty’s case on
which that party will bear the burden of proof at tri&lee Celotex Cor, 477 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute
the opposingarty need not establish a material issue of fact conclusively favior. It is
sufficient that the claimed factual dispute be shown to require a qurjadge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., In&. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupported$\sie Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for t8akFed. R. Civ. P. 56(ef;elotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiée inferences are
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
Notably, facts are only viewed in thight most favorable to the nonmoving party where there

a genuine dispute about those faBisott v. Harrig 550 U.S. 372, 380 (2007). That is, even
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where the underlying claim contains a reasonableness test, where a palgreevs so clearly
contradictedby the record as a whole that no reasonable jury could believe it, “a court shoy
adopt that version of the facts for purposes of ruling on a motion for summary judgitient.”
1. ANALYSIS

Defendant has moved for defensive summary judgment against the second througl
causes of action, i.e., @auses of actioaxcept the first cause of action for breach of contrac
Defendanfirst argues broadly that as a matter of law there can be neaxtteactual liability
against an insurer based onvaltie dispute.” The Court rejects this argument. Whether an
extracontractual clainbby an insured against hissureris viabledepends othe facts of the
insurer’s actions in processing anddenying thansured’'sclaim. The Couris aware of no casq

law limiting extracontractual claim$o disputes centeringurely oncoverageor liability as

opposed to damage amounts, &wadendant citeso none. Disputes between insurers and thej

insuredsarequite oftenbased on disagreements over the value of a ckchit is neither
theoreticallynor legally impossible for an insurer to act in bad fagho the value of a claim
The question in such a case is whether the inswetedin bad faith inevaluatinghe value of a
claim. None of this is to say that the present motion should necessarily fail. It ntesy deese
thatnoreasonale jury could find bad faith or any statutory violation by Defendantthmattwill
have to baleterminedunder the summary judgment standards, roabse ofny supposegber
sebar against extraontractual claimarising out of value disputes.

A. Contractual Breach of the Implied Covenant of Good Faith and Fair Dealing

The Court finds that Plaintifias not made out@daim forviolation ofthe contractual
breach of the covenant of good faith and fair dealiyg.ontractual breach of the covenant of
good faith and fair dealing arises when “terms of a contract arallijteomplied with but one

party to the contract deliberately countervenes the intention and spirit of thectdhtiton
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HotelsCorp. v. Butch Lewis Prods., In&08 P.2d 919, 922-23 (Nev. 199 BPlaintiff has not
made any allegations that would support this cause of addlamtiff arguesonly that
Defendant did not comply with the terms of the contr&seCompl. 31 (“Defendant State
Farm breached its duty of good faith and fair dealing by, among other ttehgsng Plaintiff
full compensation due under the uninsured/underinsured coverage praV)¥ionisis isa
verbatimrestatement of thelaim for breach of contrac{See idf 26). A claim for acontractual
breach of the@venant of good faith and fair dealing in the present context would read som
like, “Although Defendant complied with the literal terms of the UIM Provisitojipsert unfair
activity here]so as to reduce its liability thereunder in contravention of ting gpthe contract.”
Plaintiff makes no such allegatioifhe present main is one for summary judgment, not
dismissal, but Plaiiff has provided no evidence that could lead a jury to fiodrdractual
breach of the implied covenant of good faith and fair deapayt from thalleged breach of
contract itself. The Court thereforgrants summary judgment against this claim.

B. Insurance Bad Faith

A violation of the covenant of good faith and fair dealing in the insurance context gi
rise to a badaith tort claim.Allstate Ins. Co. v. Miller212 P.3d 318, 324 (Nev. 2009)o
establish a prima facie casein$urance bathith, “the plaintiff must establish that the insurer
had no reasonable basis for disputing coverage, and that the insurer knew or yecklessl
disregarded the fact that there was no reasonable basis farrdjsmverage.Powes v. United
Sens. Auto. Ass’n962 P.2d 596, 604 (Nev. 1998pinion modified on denial of ren'§79 P.2d
1286 (1999). M insurance bad faith claim lies where the insurer has a reasonable basis fd
challenging alaim. See Allstate212 P.3cht 324. But summary judgment is not warranted on
an insurancéad faith claim simply because the question of liability was “fairly debatalbliie

time ofthe denialSee Albert H. Wohlers & Co. v. Bartg869 P.2d 949, 956-57 (Nev. 1998)
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(citing Sparks v. Republic Nat'l Life Ins. C&47 P.2d 1127, 1137 (Ariz. 1982 ummary
judgment is only appropriate where no reasonable jury could find from the evidencedttdti¢
there was noeasonabléasis to deny the claim.
In support of its motion, Defendant adduces evidence of the claim history in thfs case
Sometime prior to March 27, 201Blaintiff requested a certified copy of the Policy from
Defendant (SeeHuffman Letter, Mar. 27, 2014, ECF No. 18-4, at 1/)its response,

Defendant noted that a certified copguld be sent within a week but noted that any amount

payable under the UIM Provision would be reduced by amounts already paid, that could have

been paid, or that could be paid via workerbmpensatiotaws, disability laws, or othesimilar
laws. (See id.. On October 23, 2014, Defendant made a settlement offer of $1@Kdrich
Letter, ECF No. 18-4, at 17). On January 28, 2®1&intiff made &25,000 policykmit
demand (SeeNettlesLetter, ECF No. 18-4, at 2)The letter itemized Plaintiff’'s medical
expenses and wage Iasgaling $62,204.70 and noted that the tipiadty’s liability policy limit
was$15,000. See id.? In response, Defendant senlkettemoting that it had received no
documentation for the $1,399.57 allegedly paid or payable to Walgreen’s Pharmacy or any
documentation concerning lost wage&seéHuffman Letter Feb. 2, 2015, ECF No. 18-4, at 11).
Defendantatermade a settlement offer $7,800. SeeHuffman Letter, Mar. 24, 2015, ECF No.

18-4, at 12).

1 The parties do not appear to dispute coverage or the limits of the UIM Provision.

2 Although the letter is dated January 28, 2014 dtterlstates that the demand was
supplemental to a demand made February of 2014” and notes that Defendant is entitled tq
offset the $15,000 paid or payable by the third party and the full amount of a yet unaederm
worker’'s compensation lienSée id3). The date discrepancy is resolved by noting that the
facsimile heading indicates a date of January 28, 20hB.“2014” date of the letter in the
heading is therefore likely a typographical error.
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Defendant adducasternal claimprocessing documenisdicatinghow it came to its
calculations.An Auto Injury Evaluation dated June 3, 2015 indicates peedical bills of
$60,378.15, past pain and suffering ranging from $15,061.69 to $21,000, and paymoéiststs
of $60,378.15 by “PIP/AB/MPC” and $7,261.69 by “Other Insuraneaying a “Net
Evaluation Range” of $7,800 to $13,738.38e¢Auto Injury Evaluatiomd—-5, ECF No. 18-4, at
6). Notes indicate $15,000 was paid by “Ol@s’well as the followingote fa “W/C”: “W/C
[o]nly paid $19280.29, however our policy language states could have been paid, should |
paid or would have been paid, therefore all medical specials of $58,864.58, should have b
paid via W/C, so we take the full amount as an offgéd. 5). It also notes the previswffers
of $1,000 and $7,800Sge id).

As Plaintiff points outhis complaint is with the fact that although the negligent party
insurance only paid $15,000 and worker's compensation only paid $192Bef2édant
credited itself$60,378.15gainst Rdintiff's claim based on Defendant’s interpretation of the
UIM Provision, which provides for offset for worker's compensation benefits that ‘dlesady
been paid . . . could have been paid . . . or could be padhelps v. State Farm Mut. Auto.
Ins.Co, 917 P.2d 944 (Nev. 1996), the Coapjproved a contractuaffset against worker’s
compensation benefits to avoid a double recovery as not against public ekaglat 947-48.
The Courffirst noted that the purposes of UM coverage are to mgdesclaimant whole and to
avoid double recovery . .” Id. at 947. The Court then noted that it had previously apprave
contractual offset under a UIM provision for “sums paid or payable under any v&rker’
compensation . . . It. (quotingCont’l Cas. v Riveras 814 P.2d 1015 (Nev. 1991)nternal
guotation marks omittgd The Courtreasonedhat everwherean insuredas paidoremiums for
his UIM coverage, it is not against public policypermit a contractualffsetso long as the

offset functions only to avoid double recoversgind not to prevent the insured being made
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whole.See idat 94748 (citingEllison v. C.S.A.A797 P.2d 975, 978 (Nev. 1990)id—
Century Ins. Co. v. Danig¥f05 P.2d 156 (Nev. 1985)The Court approved the offsetelps
where“there [wa$ no possibility that enforcement of the offset provisions wladedly Phelps g
full recovery for his injuries because Phelps halddady been made whole through a
combination of paymentsid. at 948. The Court theeiterated that the purpose of UMM
coverage was to make an insured wlarldthat thatcontractual offset werepermittedto
prevent double recover$aee id.

In reply, Defendantlarifiesthat all of Plaintiffsmedical bills were in fact paidThat is,
although worker’s compensation did not pay the full amounts the providers originaljgdhar
that is because the difference wasten down by the providers under a pristing agreement
with workers compensation Under such circumstances, the Court finds that the exclusion
should apply, and because the result is only to avoid a double recovery, nottBlaudiff
being made whole, the exclusi@mnot against public policylndeed, Defendant need not ever
argue that the difference falls under the exclusion, because the difference is ahadmou
liability that Plaintiff simplydid not incur. Unlike a case where a plaintiff seekamagesrom a
tortfeasor and is entitled to the fu#asonablamount of damages caused regardless of any
discounts in treatment under the collateral source docteeege.g.McConnell v. Wamart
Stores, InG.995 F. Supp. 2d 1164, 116973 (D. Nev. 2014) (Jones, J.), in the context of a
contractual clan under an insurance policg plaintiff isentitled only tocontractual
reimbursemenfrom the insurer.Unlike damagepayable by adrtfeasor contractual
reimbursemenpayable under a policy of insuransaneasured not by the reasonable cost to
remedy the harm bty the actual amounts paid or incurtagtheinsured. Vith contractual
reimbursementa court needn’t adopt a collatesadurce-type rule to avoid a windfall to a bad

actor To the contraryarule permitting a tort victim to recover writtesown amounts not only
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from the tortfeasar but also fronthe tort victim’s owninsurer under a UIM provision would
shift a pure measure of tort damadesn atortfeasorto aninsurer.

So the Court agrees with Defendant on the law, but the prdigesrs that Defendant
offers no evidence tending to show that the $41,095%. 88aintiff's medical billsthatworker’s
compensation did not pay was in fact forgivmnPlaintiff's providers. Although it is unlikely
Defendant is fabricating that fadhet Court cannaassume it is truen Defendant’s sage.
Under the interpretation of the UIM Provision most favorable to Plais@t,Fed. Ins. Co. v.
Am. Hardware Mut. Ins. Cp184 P.3d 390, 392 (Nev. 2008), amounts beyond the limits on
Plaintiff’'s worker’s compensatiocoveragecould not hae been paid “Could” must be
interpreted to mean that Plaintifad the possibility of demanding payment under worker’s
compensatioff the wordcan beathat meaningwhich it can Plaintiff argues that he did not
have that ability due to limits on coveradeefendant’s interpretatioof “could” to its own
benefit to mean something like the theoretical possibility Watker's compensatiooould have
paid voluntarily night not constitute good faith evevhere arnnsureds otherwisemade whole
it certainlyseemsunfaithful whereaninsured has not been made whole. Moregovere it
appeardrom hernotes on page 5 of the Auto Injury Evaluation that Huffman imported her g
language of Shouldhave been paid” into the UIM Provision, but the copy of the Policy addu
by Defendant itself makes clear there is no sadlgliage in the exclusiors€ePolicy 3, ECF
No. 18-2, at Yemphasis added) The Court cannagrant summary judgment agaitise
insurance bad faith claim under these circumstanégsin, the Court mageconsider if
Defendant can adduce evidence of the wade/n, butthe Court will not summarilgdjudicate
the bad faith claim based on the evidence currently available
1
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C. NRS 686A.310

The statute lists 16 types afrifair practices.'SeeNev. Rev. Stat. 8§ 686A.310(dp).
Plaintiff allegestwo kinds of violation in the Complainl) failing to acknowledge and act
reasonably promptly upon Plaintiff's claim under subsectionafi (2)failing to effectuate
prompt, fair,and equitable settlemeat Plaintiff's claim when Defendantl&bility hadbecome
reasonably cleaunder subsection (e). Based on the evidence recosui@@, the Courdenies
the motion as to the claim under subsection (e). The Court ¢gihamsotion as to the clai
under subsection (b), however. Although Plaintiff argues that Defendant waseuas
dilatory in handling his claim, he does not provide evidence of wharands were maae
calculations and evidence of bills providsghrt fron the evidence already adduced by
Defendant The $7,800 offer was made within two month®efendant receiving the January
2015 letter listing the medical bills (which was presumably accompanieddsnee supporting
the bills except for the Walgreen’s Pharmacy billhere is no evidence of any particular
demand having been made before that letter but only of a previous request forea ceny of
the Policy and a $1,000 settlement offer.

D. Declaratory Relief

Defendant notes that the declaratory relief claim isfdeclaration of Plaintiff’s right to
“indemnificationfor his losses from Defendant.” The Court grants summary judgment aga
this claim. Indemnity is a theory under which a passive tortfeasor can recover from &n acti
tortfeasor any measure of dareador which the former has been made liable to a third pers
based on the latter’s tortious acdee, e.gBlack & Decker (U.S.), Inc. v. Essex Grp., In€Z5
P.2d 698, 699 (Nev. 1989) (finding Black & Decker entitled to equitable indemnity from ES
where Black & Decker was strictly liable to the plaintiff due to its positionarstream of

commerce but Essex was the actively negligent manufactiMerjacts have been adduced sy
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that a reasonable jury could find any indemnification right is ¢tlaise.Plaintiff does noallege
or provide evidence to show that he has lmemay beound liable to ay third partyas a result
of Defendant’dortious acts If Plaintiff simplymeans to seek declaration that his contractual
rights have been violated and variaogs committed against him, the declaratory relief claim
superfluous given the other direct claiseeking damages based on the same facts and legg
theories SeeHood v. SuperCt., 39 Cal.Rptr. 2d 296, 298-99 (Ct. App. 1995).

E. Punitive Damages

Because one or more of the remaining claims may support punitive damages, the (
will not rule that they are unavailable at this time, although the Court notes that punitive
damags are a measure of relief and not a freestanding cause of aétthnugh Defendant is
correct that success on a bad faith claim does not empil@ntiff to punitive damages without
more, the Court will leave gtdeterminatiorto ajury. Plaintiff must provide evidence of
“oppression, fraud or malice, express or implied.” Nev. Rev. Stat. § 42.0@4tause the
Court cannot further define the quotedms for the jury according to the statute in th&irance
bad faithcasesee d. § 42.005(5) (1995})he jury has a wider ability to awdapunitive damages
than in a typical caseThe Nevada Supreme Court does not appear to have adefitatons
of therelevanttermsfor insurance bad faith casasd indeed does not appear to have addres
the standards for punitive damages in an insurance bad faith case where thengneleslyis
postdated the 1995 statute. The Court will therefore not adopt any narrowing definitioseof
terms. Plaintiff has provided sufficient evidence foremsonablgury to concludehat
Defendant acted with “oppression, fraud or malice, express or implieddse tdrms may be
interpretedoy a layperson.
7
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IT IS HEREBY ORDEREDOhatthe Motion for Partial Summary Judgment (ECF No. 1

CONCLUSION

is GRANTED IN PART AND DENIED IN PART.

IT IS SO ORDERED.

Dated thisloth day of April, 2016.
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