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Nevada ex rel et al Dog¢.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

MIGUEL MARTINEZ, CaseNo. 2:15ev-1124RFB-PAL
Plaintiff, SCREENING ORDER
V.

STATE OF NEVADA ex relNEVADA
DEPARTMENT OF CORRECTIONS et al.

Defendants

Plaintiff, who is a prisoner in the custody of the Nevada Department of Correc
(“NDOC"), has submitted a civil rights complaint pursuant to 42 U.S.C. 8§ 1983 and has filé
application to proceeth formapauperis a motion for preliminary injunction, and a motion t
extend prison work copy limit. ECF No.1, 1-1, 2, 3). The matter of the filing fee shall bq
temporarily deferred. The Court now screens Plaintiff's civil rights camppursuant to 28
U.S.C. § 1915A.

. SCREENING STANDARD

Federal courts must conduct a preliminary screening in any case in whicsoaepr
seeks redress from a governmental entity or officer or employee of a g@reah entity. See
28 U.S.C. 8§ 1915A(a). In its review, the court must identify any cognizable claohndismiss
any claims that are frivolous, malicious, fail to state a claim upon which relief engsahted or
seek monetary relief from a defendant who is immune frooh selief. See28 U.S.C.

81915A(b)(1),(2). Pro se pleadings, however, must be liberally construeBalistreri v.
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Pacifica Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990). To state a claim under 42 U.S.

1983, a plaintiff must allege two essentildneents: (1) the violation of a right secured by the

Constitution or laws of the United States, and (2) that the alleged violation masitbed by a

person acting under color of state laee West v. Atkind87 U.S. 42, 48 (1988).

C. 8

In addition to the screening requirements under 8§ 1915A, pursuant to the Rrisol

Litigation Reform Act (PLRA), a federal court must dismiss a prisoner’s clairthefdllegation
of poverty is untrue,” or if the action “is frivolous or malicious, fails to stateagmcbn which
relief may be granted, or seeks monetary relief against a defendant whmusenfrom such
relief.” 28 U.S.C. 8 1915(e)(2). Dismissal of a complaint for failure t@ staiaim upon which
relief can be granted is provided for in Federal Rule of Civil Procedure @R (BJj{d the court
applies the same standard under § 1915 when reviewing the adequacy of a comgain

amended complaint. When a court dismisses a complaint under § 1915(e), the pgiauldffoe

[ or

given leave to amend the complaintiwdtirections as to curing its deficiencies, unless it is clear

from the face of the complaint that the deficiencies could not be cured by amen@eertato
v. United States70 F.3d 1103, 1106 (9th Cir. 1995).

Review under Rule 12(b)(6) is essentiallyjuing on a question of lawSee Chappel v.

Lab. Corp. of America232 F.3d 719, 723 (9th Cir. 2000). Dismissal for failure to state a claim

is proper only if it is clear that the plaintiff cannot prove any set of factsppost of the claim

that woud entitle him or her to reliefSee Morley v. Walked 75 F.3d 756, 759 (9th Cir. 1999).

In making this determination, the court takes as true all allegations of material fedtistthe
complaint, and the court construes them in the light most favorable to the pl&efWwarshaw
v. Xoma Corp.74 F.3d 955, 957 (9th Cir. 1996). Allegations @ira secomplainant are held to
less stringent standards than formal pleadings drafted by law§eesHughes v. Row#49 U.S.

5, 9 (1980). While the standard under Rule 12(b)(6) does not require detailed factual allegatior

a plaintiff must provide more than mere labels and conclusiBe.Atlantic Corp. v. Twombly
550 U.S. 544, 555 (2007). A formulaic recitation of the elements of a cause of acti
insufficient. Id.

Additionally, a reviewing court should “begin by identifying pleadings [aliega] that,
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because they are no more than mere conclusions, are not entitled to the assumpitori' of
Ashcroft v. Igbal 556 U.S. 662, 679 (2009).“While legal conclusions can provide thg

framework of a complaint, they must be supported with factual allegatidds.”When there

tr

1%

are wellpleaded factual allegations, a court should assume their veracity and thenraetermi

whether they plausibly ge rise to an entitlement to relief.1d. “Determining whether a

complaint states a plausible claim for relief . . . [is] a corspecific task that requires the

reviewing court to draw on its judicial experience and common selge.”

Finally, al or part of a complaint filed by a prisoner may therefore be dismissad
sponteif the prisoner’s claims lack an arguable basis either in law or in fact. Thislésc
claims based on legal conclusions that are untenable (e.g., claims againdaef@ho are
immune from suit or claims of infringement of a legal interest which clearly dmtesxist), as
well as claims based on fanciful factual allegations (e.g., fantastic oratedliscenarios)See
Neitzke v. Williams490 U.S. 319, 3228 (1989) see also McKeever v. Blgc832 F.2d 795,
798 (9th Cir. 1991).

. SCREENING OF COMPLAINT

In the complaint, Plaintiff sues multiple defendants for events that took place
Plaintiff was incarcerated at High Desert State Prison (‘HDSP”). (ECHMNatl). Plaintiff
sues Defendants NDOC, HDSP, Director James G. Cox, Warden D.W. Neven, Av¥estdern
Jerry Howell, and Jane/John Dod#d. at 2-3). Plaintiff alleges one count and seeks monet3
damages(ld. at5, 15).

The omplaint alleges the falving: Prior to incarceration, Plaintiff had been sh
several times. (Id. at 5). UMC doctors saved Plaintiff's life anBlaintiff now wears an
ileostomy/colostomy bag(ld.) Plaintiff spoke to his doctors numerous times about repaif
and reversing the ileostomy/colostomy bag situatiid.) When Plaintiff arrived at HDSP on
April 7, 2014, Plaintiff told prison medical personnel that his ileostomy/colostondedee be
repaired or reversed(d.) Prison officials told Plaintiff to kite HDSP medical to seek approv
from the medical director(ld.) Plaintiff kept getting the run aroundld.) Plaintiff initiatedthe

grievance procesgld.)
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From November 26, 201through December 3, 2014, prison officials had to adi
Plaintiff to the HDSP prison hospital for an infection to his stomach, the site of
ileostomy/colostomy.(Id.) Plaintiff had been trying to avoid an infection in that area and
been trying toseek approval from prison officials to transport him to UMC to have
ileostomy/colostomy repaired or reversdtt. at 6). Prison officials had to isolatelaintiff and

then administer him strong antibiotics and narcotic pain medication, oxycobeoause

Plaintiff could not withstand the pain(ld.) The UMC doctors had warned Plaintiff that an

infection to his stomach could kill himld()

After getting out of the prison hospital, Plaintiff continued the grievanceegs but the
grievance coalinators repeatedly told Plaintiff that he was submitting incorrect papleand
denied his grievancegld. at 6-7). On March 1, 2015, Plaintiff wrote to each of the HDS
wardensto seek approval to be transported to UMC to have his ileostomy/colostomy,
repaired or reversedld. at 7). Plaintiff has filed “numerous emergency grievances” for (1) I
getting the necessary medical supplies to properly care for his iledstdosyomy; (2) medical
staff cancelling his appointments and forcing Plaintiff to go without pain medicatiah (3)
medical staff refusing to pick up the biohazard bag when Plaintiff changes
ileostomy/colostomy bag(ld. at 8). Plaintiff alleges a violation of his Eighth and Fourteen
Amendment rights. I¢. at5).

The Eighth Amendment prohibits the imposition of cruel and unusual punishment
“embodies ‘broad and idealistic concepts of dignity, civilized standards, humaarity
decency.” Estelle v. Gamble429 U.S. 97, 102 (1976). A prison official violates the Eigh
Amendment when he acts with “deliberate indifference” to the serious mewueds of an
inmate. Farmer v. Brennan511 U.S. 825, 828 (1994). “To establish an Eighth Amendm
violation, a plaintiff must satisfy both an objective standatitiat the deprivation was seriou
enough to constitute cruel and unusual punishwand a subjective standardieliberate
indifference.” Snow v. McDanigl681 F.3d 978, 985 (9th Cir. 2012).

To establish the first prong, “the plaintiff must show a serious medical need

demonstrating that failure to treat a prisoner’s condition could result in furgmgficant injury
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or the unnecessary and wanton infliction of paidéttv. Penneyr439 F.3d 1091, 1096 (9th Cir
2006) (internal quotations omitted). To satisfy the deliberate indifferenog,pa plaintiff must
show “(a) a purposeful act or failure to respond to a prisoner’s pain or possible meedcahde
(b) harm caused by the indifferencdd. “Indifference may appear when prison officials deny,
delay or intentionally interfere with medical treatment, or it may be shown by thenwayich
prison physicians provide medical careld. (internal quotations omitted)When a prisoner
alleges that delay of medical treatment evinces deliberate indifference, th@epmsust show
that the delay led to further injurySee Shapley v. Nevada Bd. of State Prison Comifrtié
F.2d 404, 407 (9th Cir. 1985) (holding that “meeday of surgery, without more, is insufficient
to state a claim of deliberate medical indifference”).

A difference of opinion between medical professionals concerning the appeamase
of treatment generally does not amountdeliberate indifference to serious medical neegs.

Sanchez v. Vild891 F.2d 240, 242 (9th Cir. 1989). Additionally, “[a] difference of opinipn

between a prisongratient and prison medical authorities regarding treatment does not give rise

to a 8§ 198%laim.” Franklin v. State of Or., State Welfare Di862 F.2d 1337, 1344 (9th Cir
1981). To establish that a difference of opinion amounted to deliberate indifetiea@grisoner
“must show that the course of treatment the doctors chose was mediaadbeptable under thd
circumstances” and “that they chose this course in conscious disregard of asivexask to

[the prisoner’s] health."Jackson v. Mcintost®0 F.3d 330, 332 (9th Cir. 1996).

The Court finds that Plaintiff fails to state an Eighth Amendment claim at this time. |The

Court finds that Plaintiff's allegations are vague regarding his need e deshave his

ileostomy/colostomy bag repaired or reversed. Based on the allegatisngdlear whether the

UMC doctors thoughPlaintiff should have the bag repaired or reversed and whether HDSP

prison doctors thought otherwise. As noted above, a difference of opinion betweeal medic

professionals does not generally amount to deliberate indifference. Moreoaaffi2|
disagreementvith HDSP doctors on this topalso does not amount to deliberate indifferenge.
Additionally, with respect to pain treatment, it is unclear whether prisoniaffiavere

deliberately indifferent to Plaintiff's pain needs because Plaintiff Uggst@ates that he filed
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“numerous emergency grievances” for not getting the necessary medicatswgpli for the
medical staff cancelling his appointments and forcing Plaintiff to go without rpastication.
Plaintiff does not provide enougipecific allgationsfor the Court to determine whether theg
actions were purposeful. The Court dismisses this count without prejudice, withdeawend.

Plaintiff is granted leave to file an amended complaint to cure the deficiencibs 0
complaint. If Plaintiff chooses to file an amended complaint he is advised thatemuedn
complaint supersedes the original complaint and, thus, the amended complaint must be cq
in itself. See Hal Roach Studios, Inc. v. Richard Feiner & Co., B@6 F.2d 1542, 1546 (9th
Cir. 1989) (holding that “[t]he fact that a party was named in the original comarmelevant;
an amended pleading supersedes the originsd8;alsd.acey v. Maricopa Cnty693 F.3d 896,
928 (9th Cir. 2012) (holding thdbr claims dismissed with prejudice, a plaintiff is not requirg
to reallege such claims in a subsequent amended complaint to preserve them &b g
Plaintiffs amended complaint must contain all claims, defendants, and factugmltialhes that
Plairtiff wishes to pursue in this lawsuit. Moreover, Plaintiff must file the amendexgblamt
on this Court’s approved prisoner civil rights form and it must be entitled “ARirstnded
Complaint.” Upon amendment, the Court directs Plaintiff to follow the directions in the f
complaint and “[s]tate the facts clearly, in your own words . . . describe exalct each
specific defendant (by name) did to violate your rights.”

The Court notes that if Plaintiff chooses to file an amended complaint curng
deficiencies of his complaint, as outlined in this order, Plaintiff shall file tiended complaint
within 30 days from the date of entry of this order. If Plaintiff chooses not tonfilsreended
complaint curing the stated deficiencies, the Court will dismiss this action withreyutjze.

[11.  MOTION FOR PRELIMINARY INJUNCTION

In the motion for preliminary injunction, Plaintiff seeks injunctive relief dasa the
allegations stated in his complaint. (ECF No. 2).

Injunctive relief, whether temporary or permanent, is an “extraordinargdgmever
awarded as of right.”Winter v. Natural Res. Defense Coun&b5 U.S. 7, 24 (2008). “A

plaintiff seeking a preliminary injunction must establish that he is likely toesglcon thenerits,
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that he is likely to suffer irreparable harm in the absence of prelimiabey, that the balance of
equities tips in his favor, and that an injunction is in the public interésin” Trucking Ass’ns,
Inc. v. City of Los Angele559 F.3d 1046, 1052 (9th Cir. 2009) (quotinter, 555 U.S. at 20).
Furthermore, under the Prison Litigation Reform Act (“PLRA"), prelimynaajunctive relief
must be “narrowly drawn,” must “extend no further than necessary to correbautie” and
must be “the lest intrusive means necessary to correct the harm.” 18 U.S.C. 8§ 3626(a)(2).

The Court denies Plaintiff's motion for preliminary injunction. Plaintiff is undble
establish that he is likely to succeed on the merits as he has failed to state ensefégn for
deliberate indifference to serious medical needs in his complaint. As such, thel€oes this
motion.
V. MOTION TO EXTEND PRISON COPY WORK LIMIT

Plaintiff has filed a motion to extend his copy work limit. (ECF Rlo. An inmate has
no constitutional right to free photocopyingphnson v. Moore948 F.2d 517, 521 (9th Cir,
1991). Pursuant to NDOC administrative regulation 722.01(7)(D), inmates “can only acg
maximum of $100 debt for copy work expenses for all cases, not per case.” In thds, d
courts have found that they can order a prison to provide limited photocopying itwisen
necessary for an inmate to provide copies to the court and other p8egllen v. Clark Cnty.
Det. Ctr, 2:10CV-00857RLH, 2011 WL 886343, *2 (D. Nev. Mar. 11, 2011). In this case, {
CourtdeniesPlaintiff's request to extend his copy work account limit.
V. CONCLUSION

For the foregoing reason$T 1S ORDERED that a decision on the application tg
proceedn forma pauperiECF No. 1) is deferred.

IT ISFURTHER ORDERED that the Clerk of the Court shall file the complaint (EQ
No. 1).

IT IS FURTHER ORDERED that the complaint is dismissed in its entirety, witho

prejudice, with leave to amend.

IT IS FURTHER ORDERED that if Plaintiff chooses to file an amended complaint

curing the deficiencies of his complaint, as outlined in this order, Plaintiff diealhé amended
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complaint within 30 days from the date of entry of this order.

IT IS FURTHER ORDERED that the Clerk of the Court shall send to Plaintiff th
approved form for filing a 8 1983 complaint, instructions for the same, and a copy of msalor
complaint (ECF No. 41). If Plaintiff chooses to file an amended complaint, he must use
approved form and he shall write the words “First Amended” above the words “@yitsR

Complaint” in the caption.

IT ISFURTHER ORDERED that if Plaintiff fails to file an amended complaint curing

the deficiencies outlined in this order, this action shall be dismissed without peejudi

IT ISFURTHER ORDERED that the motion for preliminary injunction (ECF No. 2) i
denied.

IT 1ISFURTHER ORDERED that the motion to extend prison copy work limit (EC
No. 3) is denied.

DATED this 3¢" day of June, 2015.

RICHARD F. BOULWARE, Il
UNITED STATES DISTRICT JUDGE
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